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IN THE UNITED STATES DISTRICT COURT _ 
FOR THE DISTRICT OF COLUMBIA : 


DANIEL BERLOFF 
1724 - 53rd Street 
Brooklyn 4, N. Y. 


Plaintiff, 


Vv. 
Civil Action No. 


2264-"57 





HARVEY V. HIGLEY, As Administrator 
Veterans Administration 
Washington 25, D. C. 


HARRIS ELLSWORTH 
CHRISTOPHER H. PHILLIPS 
FREDERICK J. LAWTON, As Comminatonecs 
United States Civil Service Commission 
Washington 25, D. C. 


Defendants. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


COMPLAINT BY A PREFERENCE ELIGIBLE VETERAN () FOR RES- 
TORATION OF CIVIL SERVICE EMPLOYMENT AND 
(2) FOR DECLARATORY RELIEF 


Jurisdiction 
1. The jurisdiction of this Court in this cause rests upon (a) the 

fact that the claim is in personam and transitory in nature and this Court 
has personal jurisdiction over the parties defendants; and (b) the fact 
that the value of the right in controversy exceeds Three Thousand 
($3,000) Dollars, exclusive of interest and costs. An alternative to the 
foregoing is that since the present claim is based upon allegations that 
the plaintiff was removed from his position in the classified competitive 





career civil service in a manner inconsistent with his rights under 
applicable removal procedure established by law and regulations pursuant 
thereto (especially 5 USCA 861 et. sec.); and, as to such claims, in the 
words of the United States Court of Appeals for the District of Columbia 








2 
Circuit in JASON v. SUMMERFIELD (1954) 94 US App DC 197, 214 
F2d 273, 279, there can be "no doubt as to the jurisdiction [ of this 
Court] ." 
The Parties 

2. At all times material hereto, plaintiff was a "veteran" or 
"preference eligible” as those terms are intended, used, and/or defined 
in the Veterans Preference Act of 1944, as amended (5 USCA 861 et. 
seq., especially Section 863), and Civil Service Regulations issued 
pursuant thereto (5 CFR 22 et. seq.). At all times material hereto, 
plaintiff was entitled to the maximum benefits provided by 5 USCA 863. 

3. The defendant Administrator, Harvey V. Higley, is the 
Administrator of Veterans Affairs, the responsible executive officer 
of the Veterans Administration, and is sued as such; he is not dis- 


tinguished nor is he’ herein intended to be distinguishable from his 


predecessor in office. 

4. The defendant Commissioners, Harris Ellsworth, Christopher 
H. Phillips, and Frederick J. Lawton, are the Commissioners of the 
United States Civil Service Commission, are responsible for the func- 
tions of said Commission, and they are sued in their official capacity 
as such; and, they are not distinguished nor are they intended to be 
distinguishable from their respective predecessors in office. 

The Claim 

5. For at least 10 years prior to April 10, 1953, plaintiff was 
employed by the Veterans Administration and had "status" in the 
competitive classified civil service as that term is defined by 5 CFR 3. 

6. On April 19, 1953, plaintiff was employed as aforesaid as a 
Contact Representative (GS-962-4) at $3,655 per annum, step 7, in the 
Brooklyn (N.Y.) Regional Office, Medical Division, Administrative 
Section, Reception Group, of the Veterans Administration; and, on 
said date the plaintiff was improperly and unlawfully discharged from 
the aforesaid position by agents of the defendant Administrator, in that 
the decision to dismiss him was arbitrary and capricious, i.e., it was 





| 
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based upon evidence false in fact which was either known to be false when 
given and received and acted upon, or it was given and received and acted 
upon without any concern for the veracity thereof notwithstanding prior 


objection by plaintiff. 


7. The defendant Commissioners unlawfully declined to Sant 
plaintiff a hearing such as was his right under 5 USCA 863; wherefore, 
plaintiff had to seek the judicial relief that was accorded him by Order 
of this Court dated 14 June 1956 in Civil Action No. 5514-54 which, inter 
alia directed the defendant Commissioners to grant plaintiff "a full and 


suitable hearing." 
8. Even though the defendant Commissioners knew (a) that the 

defendant Administrator's decision to dismiss plaintiff rested upon 

testimony that was known to be false when given and when received and 





when acted upon, or else those who gave, received, and acted on, or 

with reference thereto were so indifferent to the issue of its falsity as 

to be chargeable with knowingly giving, receiving, and acting upon a 
false statement, and (b) that the said decision was arbitrary land capri- 
cious and in violation of plaintiff's right (5 USCA 863), the defendant 
Commissioners failed to correct the manifest injustice that had been 
done to the plaintiff; and, instead of ruling that the defendant Administra- 
tor's decision to dismiss the plaintiff had not been made for such cause 
as "would promote the efficiency of the service", the defendant Commis- 





sioners purported to examine into the question as to whether or not there 
had been reason which could have justified plaintiff's dismissal on such 
grounds; and, the defendant Commissioners did arbitrarily and capri- 
ciously so conclude, i.e., without supporting evidence and contrary to 

the evidence of the "hearing" given the plaintiff in New York on 10, 11, 
and 12 October 1956, and on this wise did defendant Commissioners 
deprive plaintiff of the appellate hearing to which he was entitled. 
Plaintiff's legal right to an appellate review before the defendant Com- 
missioners is spelt out by FLANAGAN v. YOUNG (1955) 97 US App DC 
119, 125, 228 F2d 466; and, that right is to a review of the ativerse action 





| 





& 
theretofore taken, and the right of both parties to introduce evidence at 


such a hearing is not a de novo opportunity for the employing agency to 


make out a case against the employee. 

9. Although required by Order of this Court to grant the plaintiff 
"a full and suitable hearing", the defendant Commissioners, in disregard 
of that Order and without justification, accepted and considered matters 
and things set forth in the form of affidavits or written statements there- 
by not only depriving the plaintiff of his rights to cross-examination but 
thereby also extending unusual and improper facilities to the defendant 
Administrator, all being contrary to 5 CFR 22.603. 

10. Although required so to do (and contrary to the right of the 
plaintiff), the defendant Commissioners, first acting through their 
Regional Director, and later through their Board of Appeals and Review, 
did not set forth their reasons in support of the conclusion they claimed 
to have reached, i.e., that plaintiff's dismissal was for such cause as 
"would promote the efficiency of the service"; and, this failure was in 
disregard of the ruling in MULLIGAN v. ANDREWS (1954) 93 US App 
DC 375, 378, 211 F2d 28, which requires that the reasons in support 
of a determination of the kind herein involved must be stated by the 
deciding authority in order to satisfy procedural safeguards accorded 
to civil service employees. 

11. Plaintiff, by this reference, prays that the following documents 
be incorporated in and made a part hereof: — (a) the "Appeal from the 
Regional Director's Decision Sustaining Agency Dismissal" mailed by 
plaintiff to the defendant Commissioners on 4 March 1957, and consist- 
ing of a cover page and 39 numbered pages, copy of which is hereto 
attached and marked "Exhibit #1"; and, (b) "Appellant's Reply Brief" 
mailed by the plaintiff to the defendant Commissioners on 10 May 1957, 
and consisting of 5 numbered pages, copy of which is hereto attached 
and marked “Exhibit #2." 

12. Subsequent to the October 1956 "hearing" the defendant 
Administrator admitted his decision to dismiss plaintiff was based in 
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whole or in part on a "reported mental condition" or "other 'condition 
of such a nature that a prudent physician would hesitate to inform a 
person suffering from such a condition as to its exact nature or probable 
outcome"; and, notwithstanding the requirement in 5 USCA 863 that 30 
days advance notice of "any and all reasons" for dismissal be given to 


an employee such as the plaintiff, the plaintiff was not given such notice, 


wherefore plaintiff's dismissal was unlawful. 
13. Although by law required so to do, the defendant Conia 





sioners refused and failed to enforce plaintiff's right to the protection 
afforded by the requirement of notice of "all reasons" 30 days in advance 
of adverse action; and, well knowing that the plaintiff's employing agency 
had failed to give such notice as is required by law (5 USCA 863) and 
knowing that they themselves were not entitled to receive and/or con- 
sider such adverse material in default of prior notice to the employee 
of the same and opportunity to respond thereto at the employing agency 
level, the Commissioners ceived and considered such material in 
concluding that the plaintiff's dismissal was for such cause as would 
improve the efficiency of the service. | 
14. The incomplete charges against the plaintiff, ven if estab- 





lished, would not as a matter of law justify his dismissal as being for 
such cause as would promote the efficiency of the service, and it is an 
error of law for the defendants to assume that when a disabled veteran 
employee relies in good faith upon the advice of a qualified medical 
specialist in declining to perform extra duties (i.e., duties in no way 
related to his regular position description) that are painful to him and 
require the use of the very parts of his body that were permanently 
disabled in military service, and when that employee offers to perform 
other additional work of a kind not injurious to his health, and when it 
is agreed that such employee has no special qualifications for the 
additional duties and in fact would, if he had performed the same, have 
been highly inefficient in such work, whereas others who could perform 





the extra duties with efficiency and without pain or injury to their health 


| 
| 
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could have been made available therefor by assigning the plaintiff to 
relieve them of their duties on a part time basis, neither the defendant 
Administrator nor the defendant Commissioners are entitled or empower- 
ed to conclude that such a refusal by such an employee to perform such 
extra duties is cause for removal under 5 USCA 863. 

WHEREFORE, the premises considered, plaintiff prays:- 

A. That the defendant Administrator and/or the defendant Com- 
missioners be ordered and required to reinstate the plaintiff forthwith 
in the position referred to in paragraph 6 of this complaint, or a com- 
parable position within the same commuting area, retroactively with 
full salary from 19 April 1953, or in the alternative, that the defendant 
Commissioners be ordered and required to require the defendant 
Administrator so to do. 

B. That this Court adjudicate and declare that plaintiff is a 
member of the career classified competitive civil service who, so far 
as appears from anything adduced in evidence before this Court in this 
case or in Civil Action No. 5514-54, has never been properly removed 


from such employment and from 19 April 1953 to the present has been 
entitled to the full benefits of such employment as by him enjoyed on 19 


April 1953. 
C. That the plaintiff have such other or further relief as may be 
just, lawful, and/or equitable, besides costs. 


Charles F. O'Neall 
Attorney for 
Daniel Berloff 
1625 K Street, N.W. 
Washington 6, D. C. 
[ RE-7-1587] 
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EXHIBIT 1 


Before the 
BOARD OF APPEALS AND REVIEW 
of the 
UNITED STATES CIVIL SERVICE COMMISSION 
at Washington, D. C. 





DANIEL BERLOFYF, 
Appellant, 


Ve Appeal File No. 


VETERANS ADMINISTRATION, 
Appellee. ) 
[ EXCERPTS FROM APPEAL] 


APPEAL FROM REGIONAL DIRECTOR'S DECISION 
SUSTAINING AGENCY DISMISSAL 


* * * * | 





5. Statement of the Case 
The following summary attempts to present the monte facts 
in the record of this appeal in chronological order and in an unargumentive 
manner. | 
Berloff was honorably dismissed from the United States Army in 
1943 by reason of a service connected disability. He had suffered two 
severe frostbites while on guard duty. His disability (which came 
directly from those incidents) was diagnosed by the Army as Raynaud's 





Disease. The primary effect of Raynaud's Disease or Phenomenon is to 
limit the patient's ability to use his hands and/or feet without experienc- 
ing pain. Loss of motor power and the ability to make even moderately 


prolonged use of hands and feet is a characteristic of this disability. It 
is possible to simulate such a disability, but the Army's diagnosis in 
Berloff's case expressly noted that there was "no evidence 5 malinger- 
ing” on his part (R-II p. 39). 

On. or about 8 July 1943, following his discharge, Berloff consulted 
Dr. Edmund L. Shlevin, a specialist in internal medicine regarding his 
disability. Dr. Shlevin had organized the Blood Vascular Clinic of the 

‘ | 
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Brooklyn Jewish Hospital and at all times material to this appeal had 
long been a qualified specialist in disabilities of the kind suffered by 
Berloff. Subsequently Berloff consulted Dr. Shlevin concerning his case 
of Raynaud's Disease (or Raynaud's Phenomenon) from time to time, 
namely on or about the following dates: 5 May 1945, 13 February 1946, 
11 October 1947, 7 January 1950, and 26 November 1952 (R-I p. 45). 

Being known to the Veterans Administration as a disabled veteran, 


Berloff was employed by that agency's Regional Office and entered on 
duty there about 9 May 1944. Until his dismissal in April 1953, Berloff's 
efficiency rating was in all respects satisfactory; indeed, usually the 


rating was “excellent.” 

Between 1944 and 1946, Berloff performed duties which were pain- 
ful and injurious to his hands. He received frequent (almost daily) first 
aid treatments. In 1946 his duties were changed to functions that did not 
cause him pain or injury. A reassignment to such duties as he had 
previously found painful and injurious again produced the same result 
and he was again relieved of such duties (R-I pp. 30/31). 

In 1948, Berloff was first examined by a Dr. Werner, who figures 
prominently in this appeal. Dr. Werner commanded Berloff to undergo 
a symptomdectomy and to take Priscol or Priscoline and/or Etamon. 1/ 
He shouted and shoved Berloff when Berloff declined to follow those 
commands and threatened to send Berloff to the Psychiatrist if he 
persisted in the refusal. Dr. Werner's actions and remarks took place 
in the consulting room with no witness. Berloff complained about Dr. 
Werner to the Doctors Norman and Casses, but to no avail (R-II pp. 2/4). 
Dr. Werner's insistence continued. 

In his duties as Contact Representative (and before) Berloff met 
hundreds of disabled veterans. Berloff had talked with some veterans 
who had been subjected to symptomdectomy operations by Doctors Werner 


i/ The recommended surgery is not universally accepted as desirable 
in the medical profession — and the drugs advocated by Dr. Werner have 
since been discredited. 





9 
and Richter. Berloff never met a veteran who had made a satisfactory 
recovery from such an operation by either of the named doctors (R-II 
p. 4). i 

In April 1950 Berloff (who was supporting himself from his own 
earnings) was officially advised by the Regional Office that due toa 





reduction in force he would be demoted one grade. He was advised, 
however, that if he wanted to avoid the reduction in rank he could do 
so by accepting another job which involved duties that were similar to 
those he had performed between 1944 and 1946. He declined the alterna- 
tive. Thereafter, however, the agency rescinded the reduction in rank 
order (R-I pp. 31/33). | 

Berloff's duties as a Contact Representative (GS-4- -$3, 655) 
required him to advise veterans as to benefits available to them. On 
or about 8 October 1951, disagreement arose between Berloff and a 
fellow employee named Solomon Gorlitsky. Gorlitsky used abusive 
language and shoved Berloff. Berloff removed his glasses. Gorlitsky 
pursued. On about 16 October 1951, the Regional Office (acting through 
a Mr. C. W. Mac Eliven) issued an official reprimand to eee which 
reads thus:- 

"1. The Chief Medicat Officer has advised that on 1 October 

8, 1951 at approximately 4:30 p.m. you engaged in a violent 

argument with a fellow employee, Mr. Solomon Gorlitsky in 

the full view of veteran patients, and the general public. In 

addition, you used profane language and physical violence 

against your fellow employee. | 

"2, Both your statement and the statement of Mr, 
Gorlitsky concerning this incident have been carefully con- 
sidered. However, there was no justification for your creat- 





ing this serious and disgraceful disturbance in the Medical 
Clinic. This type of conduct reflects discredit upon this 
office. An employee who has an argument with a fellow 


employee should properly report this immediately to his 
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Supervisor whose responsibility it is to work out differences 
which may arise. Your decision to deal with this situation by 
violence and profane language displayed immaturity and a 
poor sense of responsibility and discretion which cannot be 
condoned. 

"3 You are hereby officially reprimanded for your 
conduct and advised that any repetition of this type of incident 
will result in'a recommendation for your immediate dismis- 
sal from the Veterans Administration. 

"4. A copy of this reprimand and any reply which you 


wish to make will be filed in your Personnel Folder." 


At Berloff's request, a Grievance Board was convoked. On 13 
December 1951, it submitted the following report and recommendation:- 


"FINDINGS AND RECOMMENDED ACTION OF THE 
IMPARTIAL ADVISORY APPEAL BOARD - OF GRIEVANCE - 
MR. DANIEL BERLOFF 


"Date: December 13, 1951 

1. The Board feels that Mr. Gorlitsky provoked the argument. 

2. It is believed that Daniel Berloff's action in touching Mr. 
Gorlitsky was not intended to provoke further violence although it may 
have been the cause for Gorlitsky's later striking of Berloff. 

3. It is believed that Daniel Berloff exercised poor judgment in 
taking off his eye glasses and watch because in the opinion of the Board 
at that time the incident could have been broken off by leaving the scene 
and reporting it to the supervisor. 

"Recommended Action 

Because of the fact that Daniel Berloff is employed in a position 
that brings him in constant contact with the public, it is recommended 
that Mr. Berloff be given a written admonishment since he failed to 
exercise proper judgment under the circumstances to prevent a public 
display which brought discredit to the Veterans Administration." 
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Late in 1951 or early in 1952, Dr. Weinstein prescribed soft 
leather gloves for Berloff. Dr. Werner "killed" the order which would 
have supplied Berloff with the gloves at Government expense. Berloff 





appealed to Washington and Dr. Werner was overruled. The gloves 
were issued to Berloff as prescribed and at Government expense. Dr. 
Norman (the Chief Medical Officer at the Regional Office) called Berloff 
in and assured Berloff that he had no need to appeal to Washington when 
he ran into such difficulties, that he (Norman) would see to it that Berloff 
got what was prescribed for him in the future; and, that in the future 
Berloff should come to see him (Norman) instead of putting the Regional 
Office in the position of being overruled by Washington (R-II pp. 10/12). 
Subsequently, on about 9 June 1952, Dr. Richter prescribed soft 
leather shoes for Berloff (see sheet 2 of enclosure #8 attached to 
Regional Office's letter of 16 October 1956 addressed to Berloff's at- 
torney). Dr. Werner told Berloff that he was ''not going to get the shoes" 
(R-II p. 12). On 11 June 1952, the Regional Office sent the following 
letter to Washington:- | 


"TO: Chief Medical Director BERLOFF, Daniel 
Veterans Administration C3136011 — 
Central Office 
Washington 25, D. C. 


“ATTN: Prosthetic Appliances and Accessories Division, 
Prosthetic and Sensory Aids Service 


"SUBJ: For an Opinion 
'l. The above-named veteran, an employee of this office, 











has service connection for Raynaud's disease. | 

"2. On June 9, 1952, he was examined by a specialist in 
peripheral-vascular disease on the staff of the Medical Division, 
this office, a copy of which is herewith attached, in which the 
doctor prescribed leather shoes with soft uppers. The patient 
was also examined in consultation by the orthopedic specialist 
who stated, 'No foot deformity requiring special shoes." Mr. 
Berloff has asked that shoes with Vici kid uppers be supplied 
to him at government expense. | 
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"3. Since it ig not clear whether this case meets the 
requirements of TB 10A-282, it is requested that an advisory 
opinion be furnished this office as to whether government funds 
can be obligated for purchase of these shoes for this veteran. 
If so, authority is requested for its purchase. 
"FOR THE CHIEF MEDICAL OFFICER: 
"Encl. Cpy exam. 6-9-52." 
Note: The enclosure mentioned in the above quoted letter concluded 
with the following sentence:- 
"RX. Soft leather shoes is indicated for the patient." 
Under date of 20 June 1952, Washington responded to the Regional 
Office as follows:- 


"TO: Manager BERLOFF, Daniel 
Veterans Administration Regional Office C 3 136 O11 
35 Ryerson Street 
Brooklyn 5, New York 


"ATTN: Chief, Prosthetic & Sensory Aids Unit 

"SUBJ: For an Opinion (Your letter dated June 11, 1952) 

"1. In reply to the captioned subject, the disability of the 
veteran concerned does not meet the requirements of TB 10A-282 
regarding issuance of orthopedic shoes. 

"9 It may be possible that the veteran suffers from a dis- 
ability requiring the wearing of shoes having a special type 
uppers. If this is the case, the examining physician should 
clearly state the objectives to be accomplished by these special 
shoes, and also indicate why standard or stock shoes cannot 
meet the veteran's requirements. The problem can then be 
resubmitted to this office for further evaluation.” 

On 27 June 1952, Dr. Richter (who was not at the time making any 
clinical examination of Berloff) noted upon Berloff's Clinical Record the 
following: 

"6/27/52 - No special orthopedic shoe is required — only soft 


leather shoe is required which is available on the open market." 
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The gloves which had been issued to Berloff had come from 
standard stock gloves and Washington's letter did not say that soft 
leather shoes could not be issued to Berloff if they were standard 
stock shoes. However, it does not appear that there was any further 
correspondence; i.e., the invitation in Washington's letter of 20 June 
1952 for further justification was not followed up. | 
About September /October 1952, the Regional Office decided to 
convert its medical case folders from one file system to another. There 





were at least 100,000 folders to be converted. It was decided to have 
such clerical employees as Contact Representatives (of which Berloff 
was one) effect the conversions in between the performance of their 
regular duties. The nature of the conversion task is explained in detail 
subsequently in this statement, and in the Stipulation at the hearing 
(R-II pp. 1/3). | 


1 
| 
| 


Berloff advised his supervisor that he did not think his hands 


would allow him to perform the file conversion work in addition to his 
regular duties, since his regular duties already required him to make 
substantial use of his hands. The supervisor told Berloff to try anyhow. 
Berloff did. He experienced pain and the condition of his fingers worsened. 
He was temporarily relieved of the assignment by his supervisor. Soon 
thereafter, Berloff was again instructed to try the extra duties (the file 





conversion job) once more. He did. He was again temporarily excused 
after the same physical results became apparent. Again, however (for 
the third time) Berloff was instructed to try once more. He did. And 
once more he was temporarily excused. These three episodes occurred 
about September and October and early November 1952 (R-I pp. 34/37). 
In the course of the above described efforts to comply with the 
instructions to perform the extra duties assigned to him, Berloff com- 
plained to higher authorities in the Regional Office. They told him he 
would have to submit to a medical examination if he claimed physical 
incapacity to perform the extra duties. Berloff had no objection to such 
a solution. However, Berloff asked the Regional Office not to assign Dr. 
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Werner to the medical examination that the Regional Office was deter- 
mined to give him. That request was denied. Berloff also asked that 
he be sent to doctors who had no relation to his assignment. Berloff 
explained that he feared prejudice on the part of the doctors in the 
Regional Office (R-II p. 57). That request was denied.?/ Further, 
Berloff offered to perform other extra duties within his physical abilities 
instead of the file conversion work which caused him pain and injury. 
That offer was refused. 

It was never shown that it was essential, or even desirable, from 
the standpoint of effective personnel utilization to have Berloff perform 
the file conversion work, and the Regional Office made no effort to even 
consider the matter from that viewpoint (R-II p.61). In insisting on the 
requirement that Berloff perform the specified extra duties, the Regional 
Office was insisting upon its right to insist, and no fact was introduced to 
show that the efficiency of the service was given any consideration by the 
agency. In fact, it appears that the Regional Office was aware of the fact 
that at best Berloff would render very inefficient service even if he forced 
himself to perform the extra duties. Authorities at the Regional Office 
decided, before any medical examinations, that Berloff could do the file 
conversion work. Thus, Mr. Pepe said to the Personnel Officer "We 
think he [ Berloff] can do it [the file conversion work] ." (R-II p. 42). 3/ 

In late October or early November 1952, Mr. Pepe, the Adminis- 
trative Medical Officer, told Berloff that he could submit a statement 
from his own physician (R-II p. 42). Mr. Pepe did not tell Berloff that 
the agency would be unable to accept the opinion of Dr. Shlevin, as later 


/ np heriat . 

2. Mr. Jacoby's affidavit (i.e., sworn statement) submitted to the 
Commission says that the agency "was required to rely on the findings 
and decision of a board composed of Federal Medical Officers." When 
asked to substantiate that statement (which was and is false/inaccurate), 
Mr. Jacoby could not do so (R-II pp. 57/58). 


3/ Note the pages of the transcript (R-II pp. 42 et seq) where Mr. 
Jacoby tried to back away from that statement. 
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was contended by Mr. Jacoby. 
Pursuant to Mr. Pepe's suggestion, Berloff sought and under date 
of 26 November 1952 obtained from Dr. Edmund L. Shlevin (whom Berloff 
had consulted periodically since 1943) a statement which evaluated Ber- 


loff's ability to perform the extra work. The following is the statement 





which was given by Berloff to the Regional Office:- 


"Dr. Edmund L. Shlevin 
1708 Ocean Avenue 
Brooklyn 30, N.Y. 


November 26, 1952 

"To Whom It May Concern:- | 
"This is to certify that I examined Mr. Daniel Berloff 

of 1724-53rd Street, Brooklyn, N.Y. on the above date. This 


is a follow-up of several previous examinations. I found him 





to have Raynaud's Phenomenon several years ago. Since 
January 7th, 1950, he has complained of loss of grip and 
power in his hands and feet. An x-ray study of his hands 
and feet on November 26, 1952 by Dr. Isaac Levine of 1219- 
49th St., Brooklyn, N.Y., showed some narrowing of the inter- 
phalangeal joint spaces and diffuse decalcification, involving 
all of the bony structure. The patient informed me that 
recently an x-ray of the right hip area was suggestive of 
Paget's disease. 
"My examination showed a definite weakness in motor 
power of his both hands and to a lesser degree of his feet. 
"Mr. Berloff explained to me all of the details involved 
in the conversion of your medical treatment folders, and I 
do not believe that he is able to perform his former responsi- 
bilities, except in a restricted way. I have again advised 
him against carrying out any of his duties, that would be 
injurious to his health. This would involve working constantly 
with his fingers and hands. : 
Very truly yours, ! 
/s/ EDMUND L. SHLEVIN," 
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The Regional Office considered the foregoing statement to be 
insufficiently specific and (at some presently unknown date) asked 
Berloff to get a more specific statement (R-II p.43). Presumably 
the Regional Office asked Berloff to obtain the more specific statement 
from Dr. Shlevin on or about 12 January 1953, when the following memo- 
randum was addressed to Berloff:- 
"TO: Mr. Daniel Berloff, Reception Group 
"FROM: Medical Administrative Officer 
"SUBJECT: Disciplinary Action 
''y. I have been advised by your Supervisor, Mr. Bogseth, 
that on January 9, 1953, you refused to perform certain duties 
which were assigned to you. Your Supervisor specifically asked 
you to convert medical treatment folders which entails the chang- 
ing of the medical folder jacket, the arrangement of various 
papers within the folder, and writing of name and "C" number 
on the folder jacket. This work was to have been done while 
sitting at your desk. 
"). On November 10, 1952, you were advised by the 
Medical Administrative Officer, Mr. Pepe; your Supervisor, 
Mr. Bogseth; and the Processing Unit Supervisor, Mr. D'Agos- 
tino, as to the findings of the Medical Board of the Brooklyn 
Regional Office who examined you to determine specifically 
your physical capability to perform the duties mentioned 
above. This medical board found that you were physically 
capable of performing the above duties for a period of one 
to two hours a day. 
"3. You are hereby being advised that unless you perform 


these duties the very next time you are instructed to do so, a 


recommendation will be made for your immediate dismissal. 
"4. You may address any reply you wish to make to the 
undersigned. 


/s/ FELICE PEPE 
Medical Administrative Officer." 
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On 29 January 1953, Dr. Shlevin signed the following statement, 
which makes specific reference to the above quoted memorandum :- 


"To Whom It May Concern: 


"This is to certify that I examined Mr. Daniel Berloff 
1724-53rd Street, Brooklyn, New York on November 26th, 1952. 


This was a follow-up of several previous examinations. 


him to have Raynaud's Phenomenon several years ago. 


I found 


Since 


January 7th, 1950, he has complained of loss of grip and power 


in his hands and feet. An X-ray study of his hands and 
November 26th, 1952, by Dr. Isaac Levine of 1219-49th 


feet on 
| Street, 





Brooklyn, showed some narrowing of the interphalangeal joint 
spaces and diffuse decalcification involving all the bony structure. 
The patient informed me that recently an X-ray of the right hip 


area was suggestive of Paget's disease. 


| 


"My examination showed a definite weakness in motor power 


of both hands and to a lesser degree of his feet. 
"Mr. Berloff has explained to me all of the details 


involved 


in the conversion of the medical treatment folders. I have read 
the Office Memorandum dated January 12th, 1953, addressed to 
him by the Medical Administrative Officer. In my opinion, he 
is unable to perform the duties outlined in paragraphs i and 2 
thereof, and I have advised him that same would be injurious to 


his fingers and hands and therefore dangerous to his health. 


Very truly yours, 
/s/ EDMUND L. SHLEVIN, 





M.D." 


From about the early part of November 1952 until 9 Sears 1953, 
Berloff was not instructed to perform the file conversion work; and, 
after January 9, 1953, Berloff was not again instructed to perform the 
extra duties until after the Regional Office received the 16 February 
1953 report of the "Medical Board" — the report on which the agency 
relied in its decision to dismiss Berloff as establishing Berloff's ability 


to perform the extra work. 


| 
| 
i 
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After receiving Dr. Shlevin's statement of 29 January 1953, the 
Regional Office asked Dr. Werner to serve as Chairman of a "Medical 
Board" to render an opinion on the issue of Berloff's ability to perform 
the extra duties. Under date of 16 February 1953, the 'Medical Board" 
(Dr. Werner serving as Chairman) submitted the following report:- 
OFFICE MEMORANDUM __..__ United States Government 
TO: Chief Medical Officer Date: February 16, 1953 
FROM: Board of Medical Examiners  5070-10AC/AW:amb 
SUBJECT: Mr. Daniel Berloff, Employee Medical Division 
1. The Board has carefully reviewed Dr. Edmund L. Shlevin's 
letter concerning Mr. Berloff's physical condition. He notes Mr. 
Berloff's weakened grip and power, on a subjective basis, of 
course. The Board had electro myographic studies performed 
on Mr. Berloff at Bronx, VA Hospital. These were found to be 
normal. 
2. Dr. Shlevin notes narrowed interphalangeal joint spaces, 
and diffuse decalcification. Re X-ray on February 12, 1953, 
at our clinic, failed to substantiate this. 
3. The questionably early Paget's disease of the right 
hip is of no clinical significance, and surely does not enter 
into the problem of writing in the folders and arranging the 
papers in these folders. 
4. Thus after considering Dr. Shlevin's findings, the 
Board cannot agree with his recommendations, or that Mr. 
Berloff is prevented by his physical ailment from perform- 
ing the duties assigned to him as stated in the memorandum 
from the Medical Administrative Officer. On the contrary it 
considers these duties in the nature of good occupational 
therapy. 
FOR THE BOARD: 


/s/ A. WERNER, M.D. 
Chairman 
/s/ HENRY ROSENZWEIG, M.D. /./ 4 3. TISSENBAUM, M.D. 


Member Member 





| 
| 
1 
| 
| 
| 
| 
| 
| 


19 | 

The agency has never undertaken to show that any of the Regional 
Office doctors mentioned in this appeal had, in 1952 or 1953, experience 
in Raynaud's Disease/Phenomenon comparable to that of Dr. Shlevin. 
Indeed, Dr. Richter — the only "expert" witness tendered by the agency 
at the October 1956 hearing — conceded (almost inaudibly - see R-I 
p. 72) that he might have seen as few as 10 cases like Berloff's at the 
time he was examining Berloff. : 

Dr. Werner never examined Berloff at any time pertinent to the 
inquiry (R-II p.13). Dr. Werner's claim to the contrary is referred to 
infra. The Doctors Rosenzweig and Tissenbaum (who have not filed any 
affidavits herein and who have not testified herein) never examined Berloff 
at any time pertinent to the inquiry (R-I p. 41; R-II pp. 15/16). 

The X-ray of 12 February 1953, and blood chemistry reports were 
prepared by laboratory technicians (R-II p.16) and neither report had 
anything to do with the inquiry then at hand (R-II pp. 60, 68/69). 

The report signed by Doctors Werner, Rosenzweig, and Tissen- 





baum is the report upon which the agency relied in deciding to dismiss 
Berloff. Thus, under date of 13 March 1953, in the "Notice of grounds 
for intended removal" the following statement was made:- | 
"In February 1953, the statement of January 29, 1953 

from your private physician, Dr. Edmund L. Shlevin, was 

carefully reviewed and you were also re-examined by a 

Medical Board of this office, which included two medical 

specialists." (The foregoing paragraph is queted from 

page 2 of Exhibit A attached to the Agency Hearing). : 

The statement that Berloff had been re-examined by the "Medical 


ow | 
Board" (i.e., by Doctors Werner, Rosenzweig and Tissenbaum) is not 





supported by the record, and without indulging in argument can be 
declared, simply, to be a fabrication. The claim in the 16 February 
1953 report of the "Medical Board" (the hereinbefore quoted statement 
: signed by Doctors Werner, Rosenzweig, and Tissenbaum) that 
"the Board had electro myographic studies performed 

on Mr. Berloff at Bronx, VA Hospital" | 


| 
i 
| 
| 
| 
| 
| 
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is not supported by any real evidence. The Administrator admitted, in 
the District Court proceedings, that "diligent search" was made of all 
agency records, but nothing could be found to sustain the allegation that 
electro myograph studies were ever made of Berloff. As appeared at 
the hearing in October 1956, however, the agency had every other record 
concerning Berloff down to the most minute detail. 

In an affidavit dated 6 August 1956, Dr. Werner declared that he 
personally examined Berloff as did the other members of the 'Medical 
Board.” Dr. Werner was not presented as a witness at the Commission 
Hearing, nor were either of the other members of the "Medical Board." 
The agency did not introduce any evidence to contradict Berloff's sworn 
statement that such alleged examinations were not made (R-I p. 42 and 
R-II pp. 15 et seq), and did not cross-examine him on that point; nor did 
the agency tender Dr. Werner's affidavit at the hearing. When the truth 
of the alleged re-examination was raised at the hearing on 11 October 
1956 (R-II p. 60 et seq) the agency was unable to support the claim. The 
agency did present, however, a mass of other evidence and it had records 
of all medical examinations of Berloff which had really been made. 

The record discloses that so far as concerns his ability to perform 
the extra duties, Berloff was examined only by Doctors Zimmerman, 
Richter, and Fleigel (R-I p. 42); that Dr. Zimmerman was told it was 
"only a technicality" (R-II pp.13/15); and, that the examining doctors 
were led to believe that Berloff was applying for disability retirement 
(R-I pp. 41/43). None of the doctors who actually made any kind of 
examination of Berloff signed the final 'Medical Board" report upon 
which the agency based its decision, and none of them told Berloff that 
he could perform the file conversion work (R-II p. 19). 

The agency introduced no evidence which challenged Berloff's good 


faith in relying on the opinion of Dr. Shlevin unless (as Berloff has no way 
of knowing) that issue is dealt with in the psychiatric report (alluded to 

in exhibit 14 attached to the Regional Office's letter of 16 October 1956 
addressed to Berloff's lawyer) — which neither Berloff nor his lawyer 
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have been allowed to see, and as to which they have received ho report 





from any impartial or independent doctor. The agency's Personnel 
Officer declared that he never questioned Berloff's good faith (R-IL 
p. 50) 2/ and Dr. Richter took a similar position on this issue agreeing, 
further, that he had never told Berloff that he should not rely on Dr. 
Shlevin's advice (R-I p. 79). : 
The agency representative attempted to discredit Dr. Shlevin 
(R-I p. 54 et seq). The effort was not successful. 
Berloff attempted to discredit Dr. Richter and the record shows 
that almost without exception Dr. Richter's remarks were exaggerated 
and evidenced an unscientific attitude. Further, as of the critical time 
(October/November 1952) it was admitted that Dr. Richter had had very 
little experience with such diseases as Berloff had at the time (R-I p. 72). 





It appears from the record of the Agency Hearing that Dr. Richter 
did not understand the nature of the file conversion work that Berloff was 
expected to perform. Thus, Dr. Richter stated under oath that “about 
30 an hour" of the folders could be converted (A H p. 16). With e express 
reference to that testimony by Dr. Richter, the agency stipulated (on 
12 October 1956) that "it would have been impossible to average 30 an 
hour." (R-II pp. 1/3). After a similarly unsupportable statement by 
Dr. Richter, Berloff's counsel offered to stake the outcome of the entire 
case on the simple basis of testing the validity of Dr. Richter's state- 
ment (R-I p.42). The offer was not accepted, and the pay made no 
effort to defend Dr. Richter's statement. 


In the prior appeal, the Commission declined to even le Berloff's 


case. That decision was reversed by the District Court. The trial judge 

(CtR pp. 1/2) commented strongly on the impropriety of receiving evidence 
relating to the alleged electro myographic test. That issue is not discussed 
in the Regional Director's decision of 10 January 1957. 





4/ ir. Jacoby also said that he knew Berloff would be Hosakniesthe 


did the extra work. This opinion on Mr. Jacoby's part was apparently 
formed before any medical examination was ever ordered (R-II p. 50). 


i 
| 
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It is a statement of fact rather than argument to say that procedur- 
al requirements must be carefully followed by an agency in undertaking 
to dismiss a preference eligible. The Regional Office did not comply 
with the requirements of Section 14. Thus, Section 14 expressly requires 
an agency to advise a preference eligible of "any and all reasons, specif- 
ically and in detail" for his proposed dismissal; and, 5 CFR 22, 401(c) 
reads thus:~ 

"evidence available to both parties. All relevant 
representations shall be discussed with both parties to 

the appeal, and shall be available for review by them. 

When adverse action has been taken on the basis of the 

reported mental condition of the individual concerned 

or other conditions of such a nature that a prudent 


physician would hesitate to Norm a person suffering 


from such a condition as to its exact nature and probable 
outcome, the medical evidence of record will be made 
available only to a duly licensed physician designated in 
writing by the appellant of [or] by appellant's represent- 


ative." 


The notice of reasons for the proposed dismissal of Berloff did 
not allude to any psychiatric condition, even though it declared at the 
October 1956 hearing that psychiatric information had been taken into 
account in deciding on the adverse action (R-II p.4) and notwithstand- 
ing the fact that the agency submitted confidential medical data with 
full notice of the fact that submission of confidential medical data is 
appropriate only in instances "where adverse action has been taken 
on the basis of the reported mental condition of the individual", no 
such notice of grounds for intended removal were given to Berloff 
(see pages 2/4 of letter of 26 Oct. 1956 from Berloff's attorney to 
the Regional Director). | 
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[ Filed February 14, 1958] 
ORDER SUBSTITUTING OFFICIAL PARTY DEFENDANT 
It being represented to the Court by counsel for plaintiff and 
counsel for defendants that (1) Sumner G. Whittier, 2401 Fort Scott 
Drive, South, Arlington 2, Virginia, entered upon his official duties 
as Administrator of the Veterans Administration on 20 December 1957, 
in the place and stead of Harvey V. Higley, the first-named defendant 
herein; and, (2) that there is a substantial need for the present action 
to be continued and maintained against the said Sumner G. Whittier, 
the official successor of defendant Harvey V. Higley; it is this 14th 
day of February 1958; : 
ORDERED that Sumner G. Whittier be, and he is hereby, substi- 
tuted as party defendant for and in the place of Harvey V. Higley, who 
is hereby dismissed from this action. 
BY THE COURT: 


/8/ ¥. Dickinson Letts 
JUDGE 





I ask for this: 


/s/ Charles F. O'Neall 
Attorney for plaintiff 


I consent: 


/s/ Sylvia A. Bacon 
Assistant United States Attorney 
Counsel for defendants 


[ Filed May 23, 1958] 
MOTION FOR SUMMARY JUDGMENT | 
Come now the defendants by their attorney, the United States 





Attorney, and respectfully move this Court for summary judgment herein 
onthe ground that there'is: no: genuine issue as:to.any-material fact and: - 
_.that:the defendants are entitled to judgment as a matter of law. 


| 
i 
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In support of this motzon the Court is respectfully referred to the 
original transcripts before the Civil Service Commission, attached 
hereto and made a part hereof. 


/s/ OLIVER GASCH 
United States Attorney 


/s/ EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ E. RILEY CASEY 
Assistant United States Attorney 


/s/ SYLVIA A. BACON 
Assistant United States Attorney 


OF COUNSEL: 


/s/ William Nelson 
Department of Justice [ Certificate of Service] 


[ Filed October 8, 1958] 


OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 

1. Berloff opposes the motion for summary judgment which the 
defendants have filed in this case. The basis for plaintiff's opposition 
follows. 

2. Defendants have not complied with Rule 7(b) of the Federal 
Rules of Civil Procedure. In pertinent part, Rule 7(b) requires a 
movant to specify "with particularity” the grounds upon which reliance 
is placed as justifying the required relief. The defendants’ motion 
rests upon the un-particularized ground "that there is no genuine issue 
as to any material fact." 

3. Since no motion for summary judgment can be entertained 
unless all factual issues are resolved (i.e., such a motion is timely 
when there is no genuine issue as to any material fact), the action of 
the defendants in tendering that conclusion as their justification is not 
adequate. The degree of un-particularity in defendants’ motion, might 
well be likened to tendering to this Court (and opposing counsel) a 
complete and certified copy of the alphabet with the suggestion that thus 
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armed the opposing counsel may eventually prepare a suitable opposition 
and this Court may eventually draft a suitable decision. The bland asser- 
tion that there is "no genuine issue as to any material fact" leaves the 
matter too much at large. Rule 7(b) requires more. | 

4. Rule 9 of the Local Rules of this Court requires a iach to 
submit, in a memorandum which does not constitute a part of the record, 
a supplementary statement as to the grounds and authorities relied upon 
by the movant. In the memorandum pursuant to Local Rule 9 which 





accompanies their motion for summary judgment — the informal memo- 
randum which does not constitute a part of the record — defendants have 
restated the "facts" as they see them; and, in the process they have 
traversed allegations of fact contained in the Complaint and its annexed 
and incorporated-by-reference exhibits. | 

5. According to our Court of Appeals, informal allegations 
presented in memoranda under Local Rule 9 are not representations 
upon which this Court can rely in reaching a decision on a motion such 
as the present one. SARDO v. McGRATH (1952) 90 US App DC 195, 
196 F2d 20, GOLDMAN v. SUMMERFIELD (1954) 94 US App DC 209, 
214 F2d 858. But, the rule in GOLDMAN is not really at issue here. 
In this instance, the defendants know that plaintiff contraverts their 
version of the facts — they know this because he already has. Thus, 
even worse than in GOLDMAN, the defendants seek to traverse a 
plaintiff's claim by an informal memorandum and an attachment (see 
infra) to their motion. | 

6. An examination of the Answer which defendants have filed in 
this case makes it clear that they have taken issue with nearly all of 
plaintiff's allegations; thus, the defendants have declined to plead or 





answer two of the paragraphs in the Complaint (paragraph 1 on the 
ground that they are not required to respond; and, paragraph 11 — of 
which more later — they admit only that they received the material 
which plaintiff asked to be read as a part of his Complaint); the defend- 


ants have partially denied three other paragraphs (paragraphs 6, 7, and 
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8); and, they have categorically denied five paragraphs (9, 10, 12, 13, 
and 14). In fact, the defendants have admitted only four paragraphs of 
the Complaint (2, 3, 4, and 5) and those paragraphs consist of allega- 
tions which in essence, constitute nothing more than identifications and 
necessary background for the articulation of plaintiff's claim. 

7. Plaintiff suggests that when defendants have traversed to a 
complaint as have the present defendants, they are not entitled to ask 
for summary judgment unless they are willing to abandon their answer, 
or to reshape it to conform to the requirements for summary judgment; 
i.e., to file an amended answer which admits, with particularity, all 
allegations which the defendants deem material. 

8. Plaintiff respectfully submits that it is an abuse of legal 
procedure for a traversing party to ask for summary judgment — such 
a request wastes the time of the Court as well as the time of opposing 
counsel, without fruitful purpose — hence, abuse. Plaintiff neither 


suggests nor believes that trial counsel for the defendants has intended 
any abuse of legal procedure in this case, but plaintiff insists that it is 
hornbook law that it is only when a defendant (or plaintiff) is willing to 

admit the truth of his adversary's allegations, that it is proper for him 
to call upon a court to consider whether he is entitled to judgment as a 


matter of law. If there is a question concerning the materiality of 
allegations, it is the duty of the movant to identify the allegations which 
are deemed immaterial and therefore unnecessary to traverse or answer, 
but, so long as there appears to be a dispute between the litigants as to 
any fact, the immediate question before the court is a question of fact. 
The summary judgment process is not suited for the evaluation of con- 
flicting claims respecting matters of fact. See, GOLDMAN and SARDO, 
supra. 

9. Special attention is invited to defendants’ Answer to paragraph 
11 of the Complaint. In that paragraph plaintiff incorporated by reference 
a 39-page document as "Exhibit #1" and a 5-page document identified as 
"Exhibit #2."" Instead of admitting or denying the truth of the many factual 
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allegations contained in those exhibits, defendants have contented them- 


selves with the declaration that they "admit receiving the documents 
"Exhibit #1" and 'Exhibit #2".” | 
10. Thus, defendants are in the position of not having denied the 
factual matters set forth in Exhibit #1 or in Exhibit #2. According to 
Rule 8(d) of the Federal Rules of Civil Procedure, averments ina 
complaint are taken to be admitted if the responsive pleading does not 
enter a denial. In pertinent part Rule 8(d) is entitled, and reads, thus: - 


"Effect of Failure to Deny. Averments ina 
pleading to which a responsive pleading is requir- 





ed . . . are admitted when not denied in the | 

responsive pleading. * * *." ! 

A full appreciation of the effect to be given the above quoted rule in the 

instant case requires an examination of Rule 10(c) of the Federal Rules 

of Civil Procedure which is entitled, and reads, thus:- 

"Adoption by Reference; Exhibits. State- 

ments in a pleading may be adopted by reference 
in a different part of the same pleading or in | 
another pleading or in any motion. A copy of any | 
written instrument which is an exhibit to a plead-— 





ing is a part thereof for all purposes." 
11. It is first to be observed, with respect to Rule 10(e), that it 
distinguishes between a "pleading" and a "motion." There is nothing in 
Rule 10(c) which extends "for all purposes" a written instrument attach- 
ed to a motion for summary judgment. Justification for the distinction 





(i.e., giving full effort to materials incorporated by reference in plead- 
ings, but not motions) is not difficult to encounter since pleadings such as 
complaints, answers, counter-claims, etc., are the proper instruments 
for presenting the basic factual record so that the basic issues in the 





litigation may be framed. Clearly, it is inappropriate for a litigant seek- 
ing summary judgment to employ his motion as a device for introducing 
an extensive statement of fact from sources outside of the pleadings, 


| 
| 
| 
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especially when, as here, the litigant knows that the material he thus 
introduces is disputed by his opponent. The Court should, therefore, 
reject the tendered transcript of proceedings before the Commission 
as being inopportunely offered. 

12. The second point to be observed with respect to the above 
quoted Rule 10(c) is that the two exhibits mentioned in paragraph 11 of 
plaintiff's Complaint constituted the entire burden of paragraph 11. 
Defendants evidently try to read paragraph 11 as alleging merely that 
Exhibit #1 and Exhibit #2 were served upon the defendants. Such an 
interpretation of paragraph 11 is unfair, unreasonable, and inappropriate. 
Further, such a reading is contrary to the clear intent of Rule 10(c) 

— for, if the exhibits are a part of the complaint "for all purposes", 
they are a part of the complaint in the narrative sense; i.e., for the 
purpose of setting forth the plaintiff's claim. Since the defendants have 
not denied the factual allegations in the two exhibits, Rule 8(d) would 
require those allegations to be read as being admitted by the defendants. 
Plaintiff will concede that defendants may not have intended to concede 
the truth of every factual statement in the two exhibits, but that does not 
help defendants’ present motion. 

13. There are cases which substantiate the foregoing view as to 
the reading for which plaintiff contends in applying Rule 10(c), and Rule 
8(d) to defendants' Answer and their present motion. It is believed suf- 
ficient, however, to cite the decision of Judge Edgerton, who made it 
clear in PEOPLES GAS CO. v. FEDERAL POWER COMMISSION (1942) 
75 US App DC 235, 238, 127 F2d 153, (cert. den. 316 US 700), that 
factual statements contained in an exhibit attached to a pleading must 
be read as part of the pleading itself "for every reasonably possible 
purpose." It may be observed, in the interest of precision, that the 
pleading in eine GAS CO. was eo nomine a motion but in the nature 


of a complaint.— 


1/ The Federal Power Commission invoked the jurisdiction of this 
Court under Section 14(d) of its statute, 52 Stat. 828, asking — in Miscel- 
laneous No. 123 filed 8 September 1941 — for an order to compel defend- 
ants to produce certain documents. The pleading was entitled "Motion for 
an Order to Require Production of Books and Records Pursuant to Sub- 
poenas Duces Tecum.” 
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14. Plaintiff suggests to the Court that the present motion of 





defendants represents a fundamental misunderstanding on the partof 
defendants with respect to the nature of this Court's jurisdiction in the 
case of such claims as Berloff here asserts. Thus, defendants apparent- 
ly believe that this Court is invested with appellate jurisdiction over the 
Civil Service Commission. In no other way does plaintiff conceive a 
rational explanation for defendants inappropriate effort to incorporate 
by reference (in their motion for summary judgment) copy of the pro- 
ceedings before the Civil Service Commission; and, only on the appellate 
jurisdiction theory does defendants' argument in their memorandum sub- 
mitted under Local Rule 9 make any sense to plaintiff. ! 

15. Plaintiff, and others with civil service employment problems, 
might well wish that defendants' presupposition of this Court's appellate 
jurisdiction were correct, and indeed a time may come when this Court, 
or some other tribunal, may be invested with such reviewing authority. 
However, to the present moment this Court does not exercise such 
jurisdiction. In this Court it is necessary for a plaintiff, circumstanced 





like Berloff, to allege his entitlement to one or more rights under law, 


and to further allege facts which demonstrate that such rights have not 


been respected. 
16. It may be that a negative description of the legal position of 
such plaintiff as Berloff will be more illuminating. For example, a 
plaintiff in a civil service case does not spell out a claim showing his 
entitlement to relief at the hands of the defendants by merely alleging 
that the actions of the Civil Service Commission and/or his employing 





agency were arbitrary and capricious or contrary to law; nor can he 
allege merely that the Commission committed such error a ‘would, 
upon appellate review, require reversal. Further, the findings by the 
Civil Service Commission are not binding on the plaintiff, for it is not 
on the basis of the validity of those findings that this Court will deter- 
mine whether or not plaintiffs like Berloff are entitled to reliet. If the 
facts cram te by Berloff in his Complaint (including the allegations in 
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Exhibit #1 and Exhibit #2) are shown to be true, this Court will give 
judgment to the plaintiff if this Court is satisfied that such facts justify 
judgment in his favor. And this is so because those facts per se give 
Berloff the rights he seeks to vindicate. Those facts are "the sure 
suas of the pale shadows" which move in the transcript of the proceed- 
ing before the Civil Service Commission. Defendants cannot defend 
against proof of those allegations by showing that the Commission made 
contrary findings or drew different conclusions. Thus, the question 
before this Court in this sort of litigation is not whether the decision 
of the Commission should be sustained; rather, the question is whether 
the employee's (here Berloff's) rights have been respected. 

17. To illustrate the foregoing, it may be noted that the plaintiff 
here alleges, inter alia, that his undoubted right (5 USCA 863) to 30 
days notice of “all reasons" for his proposed dismissal was not respect- 
ed or enforced by the defendants; i.e., he was given only some of the 
reasons. Plaintiff is ready to offer proof of that allegation. It would 
be a mockery of justice to allow those accused of denying plaintiff his 
right under 5 USCA 863 to defend on the ground that the record they 
made included evidence allowing them to conclude that no such right 
was violated. The only fair, reasonable, and lawful defense to such 
allegations is for the defendants to dispute the facts on which the allega~- 
tions rest, or to concede the facts and take issue with their legal effect. 
It is bootless and confusing for the defendants to endeavor, in a motion 
for summary judgment, to introduce an extensive administrative record 
which merely disputes — inconclusively — some of plaintiff's allegations. 

18. The theoretical justification upon which Berloff claims this 
Court to be empowered is a far narrower ground than that which is a 
prerequisite to the position adopted by the defendants. And, it is the 
less convenient of the two — it is more complex and affords no compen- 
sating scope or advantage. But, it is believed to be the correct view. 

Respectfully submitted, 


/s/ Charles F. O'Neall, Attorney for 
[ Certificate of Service] Daniel Berloff 
! 1625 K Street, N.W., 
Washington 6, D. C. [ RE-7-1587] 





31 





[ Filed October 15, 1958] 
MEMORANDUM : 
The Court, having reviewed all of the pleadings in this matter 


and after oral argument, grants the defendants' motion for summary 
judgment. The record discloses that the plaintiff was afforded all 
procedural requirements, and the Court is governed by the case of 
Carter v. Forestal, 85 U.S. App. D.C. 53. The Court reaches the con- 
clusion that the plaintiff's several contentions must be resolved against 
him as a matter of law. | 
Counsel will submit an appropriate order. 


/s/ Edward A. Tamm 
JUDGE 
Dated: 10/15/58 





[ Filed October 21, 1958] 
ORDER 

The Court having reviewed all of the pleadings in this matter and 
having heard oral argument, and it appearing, as more fully set forth in 
the Memorandum of this Court dated October 15, 1958, that defendants 
are entitled to judgment as a matter of law, it is by the Court this 21st 
day of October, 1958, | 

ORDERED that defendants' motion for summary judgment be and 
the same hereby is granted, and it is 

FURTHER ORDERED that the complaint be and the same hereby 
is dismissed. 


/s/ Edward A. Tamm 
JUDGE 


[ Certificate of Service] 








32 
[ Filed October 23, 1958] 
OPPOSITION TO PROPOSED ORDER 
1. On the grounds that it is needlessly unspecific and unilluminat- 
ing, plaintiff objects to the "Order" which has been proposed by the 
defendants, copy of which was mailed to plaintiff on 20 October 1958; 
and, plaintiff asks this Court to enter an order which appropriately 
discloses the basis upon which this Court concludes that summary 
judgment is appropriate. 


2. In pertinent part the proposed "Order" to which plaintiff 


objects reads as follows:- 
"| I]t appearing, as more fully set forth in 
the Memorandum of this Court, dated October 15, 
1958, that defendants are entitled to judgment as 
a matter of law, it is by the Court this 23rd day of 
October, 1958, 
"ORDERED that defendants' motion for sum- 
mary judgment be and the same hereby is granted 
* * * " 
Obviously, the above quoted language itself is meaningless unless 
reference is made to the Memorandum of 15 October 1958. In perti- 
nent part, the Memorandum of 15 October 1958 reads thus:- 
"The Court . . . grants the defendants’ motion 
for summary judgment. The record discloses that 
the plaintiff was afforded all procedural require- 
ments, and the Court is governed by the case of 
Carter v. Forrestal, [1949] 85 US App DC 53 [175 
F2d 364]. The Court reaches the conclusion that 
the plaintiff's several contentions must be resolved 
against him as a matter of law." 
It is again obvious that nothing has been said which illuminates the basis 
on which this Court believes that summary judgment should be granted 
unless a reading of CARTER v. FORRESTAL affords the answer. As is 
hereinafter made clear, that case does not support this Court's action. 
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3. The process by which a court decides whether to grant sum- 


mary judgment does not involve fact finding; rather, it is a fact accept- 
ing process. But, it is clearly proper for a court to explain the basis 
upon which it concludes that summary judgment should be granted. To 





say merely that "the record discloses" is not helpful to any of the liti- 
gants nor will it assist the Court of Appeals; and, the simple fact is that 
the record does not disclose any such thing. The record may disclose 
to this Court (i.e., this Court may conclude) that plaintiff was afforded 
all procedural requirements to which he was entitled or which mattered, 
but if this Court has so concluded, in fairness it should so state. Further, 
plaintiff respectfully urges that CARTER v. FORRESTAL is inappro- | 
priately relied upon in this Court's Memorandum of 15 October 1958. 
Reasons for that contention follow. | 
4. Plaintiff reads the Memorandum of 15 October 1958 as holding 
that because of the ruling in CARTER, this Court must conclude that 
the plaintiff has had the benefit of all procedural requirements. But, 
nothing in CARTER relates to the procedural claim Berloff has asserted 
in this action — i.e., that procedural safeguards were ignored or violated 
by defendants in derogation of statutory and other legal rights of plaintiff. 
Berloff's charge of procedural deficiency is fully made out (see para- 
graphs 8, 9, 10, 11, 12, and 13 of the Complaint herein filed) and one of 
those claims (paragraph 12) was discussed at length in the oral argu- 
ment as well as in the materials filed by plaintiff with this Court; e.g., 
plaintiff has insisted that he was not accorded procedural rights under 
Section 14 of the Veterans' Preference Act in that he was not given "all 
reasons" for his proposed dismissal, and he has alleged facts supporting 
that contention. CARTER has nothing whatsoever to say on anything even 
related to such a charge. It is clear from this Court's Memorandum of 
15 October 1958 that CARTER is regarded as dispositive of the procedural. 





| 
| 


1 
| 
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claims asserted by the present plaintife>/ That view is erroneous. 


CARTER was not a "procedural" case. 

5. The decisional basis for CARTER is not easy to understand. 

It is hoped that the following observations will assist this Court in 
arriving at a correct understanding of CARTER. The question in that 
case was whether the Secretary of War could discharge a preference 
eligible employee for "cause" when the factual basis for the discharge 
was that the employee, without just cause or excuse, had "willfully" and 
for many years refused to pay a debt he lawfully owed, with the knowledge 
that his employing agency regarded such refusal as grounds for dismis- 
sal, and when his refusal to pay the debt had involved the Department in 
repeated and administratively expensive costs. Before explaining how 
our Court of Appeals reached its affirmative answer to the stated question, 
it may be again observed that no issue relating to procedure is found in 
CARTER; instead, the question is one of substantive rightor power — 

did the Secretary’s reason for discharging the employee rest on ade~- 
quate grounds. 

6. In CARTER, our Court of Appeals pointed out that the Secretary 
of War had issued a "Regulation" known as "Orders T" which it summar- 
izes as providing that "any employee who willfully and without sufficient 
excuse or reason neglects or avoids payment of lawful indebtedness" 


Ly If this Court used the reference to CARTER for some purpose 
other than that of presenting authority for its finding that "plaintiff was 
afforded all procedural requirements", the other purpose does not re- 
veal itself to plaintiff. If, by some chance, the citation of CARTER was 
deemed sufficient td answer plaintiff's contention (see paragraph 14 of 
the present Complaint) that the charge asserted against him lacked suf- 
ficient substance to'constitute "such cause as [would] promote the ef- 
ficiency of the service" — an attack clearly approved by our Court of. 
Appeals, see LEVINE v. FARLEY (1939) 70 App DC 381 at 386, 107 
F2d 186 where Judge Groner noted that if the charge was valid (i.e., 
if the employee was accused of conduct which, if true, justified his dis- 
missal) the merits of the case could not be reexamined by the courts — _ 
then, this Court should so state and, incidentally, it should explain why 
it entertains such a view. 
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would be discharged for cause. Since Section 14 of the Veterans' Pref- 
erence Act provided that no civil service employee could be discharged 
except for "such cause" as would "promote the efficiency of the service," 
there was a question as to whether violation of "Orders T" + which, 





quite evidently, did not relate directly to "the efficiency of the service", 
at least not in the sense of productivity or efficiency of the employee 
himself — could constitute such cause as the Secretary of War could 
rely upon to discharge an employee entitled to all the protection afford- 
ed by Section 14 of the Veterans' Preference Act. | 
7. In answering the question in CARTER, our Court of Appeals 
observed, and quite properly, that "Orders T" constituted an official 
"Regulation" of the War Department, and that the authority of the 
Secretary to issue such a regulation was specified in 5 USCA, §22. 
That statute provides that the head of each department is "authorized 
to prescribe regulations, not inconsistent with law, for the government 
of his department, the conduct of its officers and clerks, the distribution 
and performance of its business, and the custody, use, and preservation 
of the records, papers, and property appertaining to it."" Our Court of 
Appeals noted that the Supreme Court had held that regulations issued 
pursuant to the above cited statute should not be disregarded or annulled 
unless, in the judgment of the reviewing Court, they were plainly and 
palpably inconsistent with law. That much CARTER qucied from BOSKE 
vy. COMINGORE (1900) 177 US 459, 470. It is important, however, to 
note that BOSKE never suggests that the fiat of a department head is 
final. Indeed, BOSKE expressly permits a frontal attack upon such 
regulations as are issued under 5 USCA §22, and, in these words - 
"* * * | Those who insist that such a regulation 

is invalid must make its invalidity so manifest that 

the court has no choice except to hold that the Secre- 

tary has exceeded his authority and employed means 





that are not at all appropriate to the end specified in 
the act of Congress." 177 US at 470. | 
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If, as may not be doubted, our Supreme Court permits a frontal attack 
upon formal, official, agency-wide regulations issued by the head of 
departments, it must be obvious that the validity of an intra-office order 
issued by a subordinate, petty official is not beyond judicial review. It 
is clear from BOSKE that if the underlying regulation had been invalid, 
the official who relied upon it would have had to sing a different tune to 
win his release from Kentucky's lock-up. Therefore, if BOSKE is cor- 
rect (a question not open here), and if its teaching applies to such a 
case as CARTER v. FORRESTAL (and this Court says, it is bound by 
that case), then it follows ineluctably that Berloff must be allowed to 
show — if he can — that the order he declined to follow was one which 
he was not obligated to obey; i.e., that the order was arbitrary, capri- 
cious, contrary to law, and a gross abuse of discretion, or that he had 


good and sufficient reason for not complying with the instruction. And 
if Berloff has the right to prove that point, this Court has the duty to 
rule upon that issue. This Court has not done so.2/ 


* « % * * 


14. As noted, paragraph 14 of the present Complaint alleges that 
the action of the defendant Administrator was contrary to Section 14 of 
the Veterans’ Preference Act in that the "cause" upon which reliance 
was placed in ordering plaintiff's dismissal did not, does not, and could 
not, constitute "such cause as will promote the efficiency of the service" 
because the order that Berloff declined to comply with was invalid, cap- 
ricious, etc., and enforcement thereof was not related to improving the 
efficiency of the service. Although CARTER clearly establishes plain- 
tiff's right to have a ruling on that issue, it is important to note that the 


zh Berloff has never asked this Court to reassess the evidence 
presented at the Agency Hearing or at the hearing before the Civil 
Service Commission. Berloff is not asking this Court to review the 
merits of his case before the administrative panels. Berloff does 
insist, in paragraph 14 of his Complaint, that he has the right to prove 
that he was not discharged for "such cause" as would "promote the 
efficiency of the service." 
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present plaintiff is in a vastly stronger position than that of the plaintiff 
in CARTER. 

(a) First, in CARTER there was an official, duly sriaauigies 
agency-wide, legally authorized "Regulation" of the Department which 
was universally applicable to all employees, and which was judicially 
reviewed and found to be valid. In the instant case no regulation is in- 
volved — instead, here Berloff's case deals only with the petty intra- 





office order of a minor official in a minor field establishment of one of 
the less important agencies of our Federal Government. 

(b) Secondly, in CARTER the regulation itself included the require- 
ment that the employee be guilty of "wilful" refusal or neglect and with- 
out just cause or excuse before any steps could be taken against him. In 
the instant case, plaintiff has repeatedly emphasized the point that there 
was no filful refusal on his part, and indeed he was never overtly charged 
with wilful refusal although it does appear from the record that he was 
secretly charged with bad faith; i.e., wilful refusal to comply with the 


office instructions that were given to him — see the procedural aspects 
of the Complaint, especially paragraphs 11 and 12. | 

15. It is respectfully submitted that CARTER v. FORRESTAL 
cannot in any way embarrass plaintiff's position before this Court or 





any other. As plaintiff read it, CARTER is a correct decision, and none 
of the considerations that induced the decision in that case are available 
to assist the defendants in the instant litigation. It is one thing to dis- 
miss an employee for "wilful" refusal over a long period of years to 
pay a just and lawful debt which the employee had no just cause or 





excuse for not paying, and to continually and wilfully refuse to pay his 
lawful debts in the face of (knowing of) a departmental regulation express- 
ly designed to rid the department of such dead-beats — but it is quite 
another thing to dismiss a disabled veteran who declines to perform 
extra work which he was not able to perform without pain anti injury to 
himself, when he offered to do other extra work instead of that particular 
work which had been harmful to him, and when it appears his refusal to 
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do the specific extra work was in the best of good faith and in reliance 
on the advice of a competent physician, and when it further appears that 
the insistence that he perform the extra work was admittedly based upon 
a disregard of the efficiency of the service. In CARTER there was wilful 
disobedience of a valid and wholly reasonable regulation. In the present 
case, an arbitrary and capricious insistence upon an intra-office order 
was, with excellent reason, respectfully rejected on suitable grounds 
offering alternative performance, etc. 

16. Most mixed questions of law and fact involve, to some extent 
at least, the exercise of moral judgment. Not all men agree on moral- 
ity.2/ And lawyers and judges may respectably disagree on the limits 
which will be allowed to such petty tyrants as those who have acted so 
determinedly to prejudice Berloff. The work of the Government must 
go on, and our courts must not meddle with the housekeeping decisions 
of the executive or administrative agencies unless Congress expressly 
charges them with such duty, even if such decisions are made by petty 
tyrants. Berloff has no quarrel with that obvious proposition. But, the 
situation in this case does not involve a housekeeping decision of an ad- 
ministrative agency. The order which Berloff "intentionally" disobeyed 
was itself invalid, and mere disobedience of an order is not, without 


something more, adequate to constitute a charge. 8/ 


5/Ce. definition of “Infidel” in the Devil's Dictionary by Ambrose 
Bierce which (if memory serves correctly) reads thus:- "Infidel: In 
New York, one who does not believe in the divinity of Jesus Christ; in 
Mecca, one who does.” 


8/ To hold otherwise is to commit the same sort of egregious error 
that was corrected in SEIDENBERG v. UNITED STATES (1953) 97 A2d 
463 (Mun. App. D.C.). In the case at bar, the defect is in failing to 
charge that Berloff wilfully, or unreasonably, or in bad faith failed to 
perform a lawful and reasonable order. 
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1 


17. The obligation of Government officials to be honest, and to at 
least try to be fair, is the precise concept which empowers our courts 
to invalidate official actions on the ground that they are arbitrary, cap- 
ricious, and contrary to law. The officials who acted against Berloff 
were neither fair nor honest. They concocted and inter-se received 
secret information relating to the issue of Berloff's good faith in 
declining to perform the extra duties that had been improperly assigned 
to him and they based their adverse decision, in whole or in part, on 
that secret information BUT they never told Berloff that his good faith 
was in issue, and they never told him to disregard the advice of his 
doctor, or that he was unwise to rely on the medical advice that he had 
received. Further, they issued the assignment of extra duties to Ber- 
loft without (and they admit it) giving any thought to the efficiency of 
the service, i.e., without regard to the suitable utilization of employee 
abilities. They allowed a known personal enemy of Berloff's to testify 
as an expert and to give, over vigorous objection, testimony that was 








false in fact,-was known to be false when given or was carelessly sworn 
to without regard to or care for the truth, and dealt with matters the 
"expert" himself admitted he did not understand, but which he was 
allowed to discuss so as to make it appear that Berloff's physical 
condition was not as bad as Berloff's private doctor stated. 

18. If this Court is satisfied that such practices are legal, that 
they are not arbitrary or capricious, etc. — if it believes that its own 
prior command for a "full and suitable hearing" has been complied 
with by the defendant Commissioners that make findings upon the basis 
of affidavits when their own established rules guaranteed the employee 
the right of cross-examination — then it would seem proper for this 
Court to forthrightly so declare. And in urging this point, plaintiff 
relies directly upon that which has been well said in HAMMOND v. 
HULL, supra, namely, that although the courts "have no general super- 
visory powers over the executive branches or over their officers, which 


may be invoked by writ of mandamus", the courts will nevertheless 
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interfere when that which is done "is clearly wrong and the official 
action arbitrary and capricious" for itis "clear... that courts will 
intervene to displace the judgment of administrative officers or bodies" 
when the illegality of the challenged action is evident — 75 US App DC 
at 303. 
Conclusion 

For the foregoing reasons plaintiff asks this Court to enter (if this 

Court is still satisfied that summary judgment is appropriate) a Judg- 


ment which illuminates the basis upon which this Court concludes that 
Berloff is entitled to no relief. 


Respectfully submitted, 


/s/ Charles F. O'Neall 
Attorney for 
Daniel Berloff 
1625 K Street, N.W. 
Washington 6, D. C. 


[ Certificate of Service] 


[ Filed October 27, 1958] 
MEMORANDUM 
The Court has considered plaintiff's "Opposition to Proposed 
Order", filed on October 23, 1958 but does not feel that it is necessary 
to make any change in the Court's order of October 21, 1958. The order 
of October 21, 1958 directs the granting of the defendants’ motion for 
summary judgment and that is the purpose of the order. 


/s/ Edward A. Tamm 
JUDGE 


Dated: 10/27/58 
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[ Filed December 9, 1958] 
NOTICE OF APPEAL 

Notice is hereby given that DANIEL BERLOFF, the plaintife in 
this cause, hereby appeals to the United States Court of Appeals for 
the District of Columbia Circuit from the Order granting the Defend- 
ants' Motion for Summary Judgment and Dismissing Complaint, which 
Order was herein filed on 21 October 1958, having been theretofore 
first announced from the bench on 10 October 1958. , 


/s/ Charles F. O'Neall 
Attorney for | 
Daniel Berloff 
1625 K Street, N.W. 
Washington 6, D. C. 
[ RE-7-1587] 


Send copy of this NOTICE to 
Miss Sylvia A. Bacon 

Assistant United States Attorney 
United States Courthouse 
Washington 1, D. C. 


[ Filed March 23, 1959] 
AFFIDAVIT OF DANIEL BERLOFF 
Washington, D. C.) ss: 

I, the above-named afffant, being duly sworn according to law de- 
pose and say that I am the plaintiff in the above-entitled proceeding; that 
I am a citizen of the United States; that I am unable to pay the costs af 
said proceeding or to give security therefor; that I believe I am entitled 
to redress; and that the nature of my appeal is briefly stated as follows: 

I was denied the benefits of due process, by the defendants. I now 
ask the U.S. Court of Appeals to reverse the decision of the vU. Ss. 
District Court (decision dated 10-27-58) on defendants motion for 
summary judgment. | : 





/s/ Daniel Berloff 


[ Jurat dated March 5, 1959] 
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ORDER OF COURT 
It is Ordered that the plaintiff in the above-entitled proceeding be 
and he hereby is permitted to appeal said proceeding to conclusion with- 


out prepayment of fees or costs or security therefor. 


/s/ Edward A. Tamm 
District Judge 


Dated: 3/23/59 
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DEFENDANT'S EXHIBIT I 
(Tab A) 
[ COPY] 


Brooklyn Regional Office 
250 Livingston Street 
Brooklyn 1, New York 


March 13, 1953 3070-10B 


Mr. Daniel Berloff 

Reception Group, Medical Division 
VA Brooklyn Regional Office 

250 Livingston Street 

Brooklyn 1, New York 


SUBJ: Notice of grounds for intended removal 
1. Pursuant to applicable Veterans Administration reputations based on 
the Veterans’ Preference Act of 1944 and Civil Service Regulations, it is 
intended to effect your removal for cause on the following charge: 
Intentional disobedience of office instructions and : 
continued refusal to perform assigned duties. On | 





October of 1952 you requested your Supervisor to : 
excuse you from any detail which involved prolong, 
ed walking and standing and excessive writing, hand1- 
ing and filing of papers and folders. At that time you 
stated that you were unable to perform these daties 


because of your physical disabilities. | 
| 
In order to determine the type of duties you were _ 


physically fit to perform, you were examined on 
November of 1952 by a Medical Board of this office 


which included specialists in orthopedics, neurology 
and internal medicine. | 


On November 10, 1952, you were advised by the 
Medical Administrative Officer, Mr. Felice Pepe, 
that the Medical Board who had examined you found 
you physically fit to perform the following duties: 
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Defendant's Exhibit I 
(Tab A) 
a. Writing of names and "'C"' numbers on 


medical treatment folders. This detail to 
take place on an average of an hour or two 
a day and to go on for a period of six to 
eight months. This work was to be done 
sitting down at your desk. 


b. Arranging various papers in the medical 
treatment folder. This detail would go on 
for one to two hours a day for a period of 
six to eight months. This work was to be 
done while sitting down at your desk. 


On January 12, 1953 you were admonished for continuing 
to refuse to convert medical treatment folders which 
entailed the duties mentioned in above paragraph. At 
this time you were also advised that unless you per- 
formed these duties the very next time you were in- 
structed to do so, a recommendation would be made 

for your dismissal. 


In February 1953, the statement of January 29, 1953 

from your private physician, Dr. Edmund L. Shlevin, 

was carefully reviewed and you were also re-examined 
by a Medical Board of this office, which included two 
medical specialists. 

On February 26, 1953, you were informed by memo- 
randum from the Medical Administrative Officer that 

the Medical Board who reviewed your private physician's 
letter, was of the opinion that your physical disabilities 
did not prevent you from performing the duties involved 
in the conversion of medical treatment folders. You were 
again advised that unless you performed these duties the 
very next time you were instructed to do so, a recommen- 
daion would be made for your dismissal. 


On March 4, 1953, you told the Medical Administrative 
Officer that you still refused to perform the duties en- 
tailed in the conversion of medical treatment folders. You 





Defendant's Exhibit I 
(Tab A) 


stated at this time that your refusal to perform 

these duties is based on the advice of your private 

physician. : 
2. If the above charge is validated to a degree which would require 
removal, your removal will be effected at close of business on April 
13, 1953. As required by law, the effective date of the intended action 
gives you a 30-day advance notice beginning on March 13, 1953. During 
this 30-day period, you will be carried in an active-duty status and you 
will be given until the close of business on March 20, 1953 to forward 
through your immediate supervisor an explanation in writing in your 
own behalf if you desire. To substantiate your explanation, you may 





submit such affidavits in support thereof as you wish. You will be given 
a hearing, provided that you make written request to the Manager before 
the close of business on March 20, 1953. This request should be for- 
warded through the Chief Medical Officer. ! 

/s/ MARK J. JACOBY /s/ A. NORMAN, M.D. 


Personnel Officer Chief Medical Officer 


(Tab B) 
[ COPY] | 
March 23, 1953 
TO: A. Norman, M.D., Chief Medical Officer : 
FROM: Daniel Berloff, Reception Group 


SUBJECT: Answer To Charges contained in Notice dated 
March 13th, 1953, as grounds for removal. 


1. Pursuant to the instructions contained in paragraph 2 of 
the above described Notice, I herewith file my answer to the 
charges contained therein; I know of no issues involved other 
than those specified in the letter of charges and the facts 
herein set forth. | 














Defendant's Exhibit I 
(Tab B) 


2. Ihereby incorporate herein all of the contents of my 
reply dated February 10th, 1953, addressed to Mr. Felice 
Pepe, Medical Administrative Officer, in office memorandum 
addressed to me, dated January 12th, 1953, with the same 
force and effect, as if fully set forth herein at length. 


3. In addition to the details contained in said reply, I 
respectfully submit that the findings of the Medical Board 
described in Para. I, sub. a. and b. of Notice dated March 
13th, 1953, particularly the specialists in orthopedics and 
internal medicine, are entirely inconsistent with the advice 
that they personally gave me prior to and after the examina- 
tion of November, 1952. I refer to Drs. Otto Fliegel and 
Isaac H. Richter. 

The former, at the time of the Examination, reviewed 
the X-rays previously taken of my hands, and ordered a new 
set of plates to verify his diagnosis. A few days later I saw 
Dr. Fliegel and asked him about my condition and if he had a 
report on my X-rays. He then told me that the plates showed 
that the ligaments of my hands around the thumbs were stretch- 
ed; that this was due to deterioration caused by Raynaud's 
disease and accounts for the pain in my arms and the weak- 
ness and loss of power in my hands. I asked him if in his 
opinion he felt that I could do the folder detail referred to in 
the office memo dated January 12th, 1953. He said, "No, I 
don't see how."’ I then asked him if he put that in his report, 
and he said "Yes, don't worry about it, it will be alright." 

Dr. Richter the internal medicine specialist began his 
examination on that day by asking me about my complaints. 

I told him that my hands were too weak to do the work on the 
folder detail. I also told him that the metal prongs and the 





Defendant's Exhibit I 
(Tab B) 


staples cut the skin on my fingers. He completed his | 
examination and said that he could not see how my superiors 
could expect me to do this work. | 


4. The statement contained on page 2 of "Notice of Intended 
Removal", states that 'You were also re-examined by a 
Medical Board of this office which included two medical 
specialists". This is a mistatement. Dr. Richter was the 


only one who conducted the examination. 





5. I again state that my refusal to perform the duties was 
not willful, capricious, wanton and deliberate and not intended 
to flaunt the authority of my supervisors. I was and am still 
physically unable to perform the duties because same would 
be injurious to my hands, dangerous to my health, and agains 
the advice of competent medical authority. 


6. My supervisors know full well that I am physically unable 
to perform the said duties. : 
I submit that this action is all part of a concerted effort 





to dismiss me from my position. 

I cite the following as evidence of my point: 
On or about October 8th, 1951, in the Medical Contact 
Office, I was assaulted by one of my fellow employees. 
He later apologized and told me that there had been no 
reason for the assault, that it was all a mistake. In 
spite of this I was given a letter of Reprimand by the 
Disciplinary Official, who blamed me for this incident 
in an office memo dated October 16th, 1951. I furnished 
the affidavits of two disinterested witnesses who cor- 





roberated my statement. A determined effort was made 
to make the reprimand stay in my folder. After a hear- 


ing the reprimand was withdrawn because it was proven 
| 
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to be unjust. In its place I was given an identically 
worded Letter Of Admonishment. Since I was ab- 
solved of the charges, and the reprimand withdrawn, 
why was this identically worded admonishment placed 
in my folder? . . 


/signed/ 
DANIEL BERLOFF 


(Tab C) 
[ COPY] 
April 16, 1953 


Mr. Daniel Berloff 
Medical Service Representative 


Medical Division 
SUBJ: Removal : 
1. In connection with our letter of March 13, 1953 in which you were 
given a notice of grounds for an effective date of your intended removal, 


2 final decision has been made requiring your removal, for intentional 
disobedience of office instructions and continued refusal to perform 
assigned duties, from employment in the Veterans Administration 
effective close of business April 19, 1953. 


2. In reaching this decision your explanation, the verbatim record of the 
hearing heid on April 3rd and April 9th, 1953, the Committee’s statement 
of facts and the Committee's statement of recommendations has been 
carefully considered. This decision is based upon the following reasons: 


Intentional disobedience of office instructions and continued 
refusal to perform assigned duties. On October of 1952 you 
requested your Supervisor to excuse you from any detail which 
involved prolonged walking and standing and excessive writing, 
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handling and filing of papers and folders. At that time you 
stated that you were unable to perform these duties because 
of your physical disabilities. | 





In order to determine the type of duties you were physically 
fit to perform you were examined on November of 1952 by a 
Medical Board of this office which included specialists in 
orthopedics, neurology, and internal medicine. | 


On November 10, 1952, you were advised by the Medical Administra- 
tive Officer, Mr. Felice Pepe, that the Medical Board who had 
examined you, found you physically fit to perform the following 
duties: | 
a. Writing of names and "C" numbers on medical 
treatment folders. This detail to take place on an) 
average of an hour or two a day and to go on for a 
period of six to eight months. This work was to be 
done sitting down at your desk. | 





b. Arranging various papers in the medical treat- 
ment folder. This detail would go on for one to two 





hours a day for a period of six to eight months. 
This work was to be done while sitting down at your 
desk. | 


On January 12, 1953, you were admonished for continuing to 
refuse to convert medical treatment folders which entailed the 
duties mentioned in above paragraph. At this time you were 
also advised that unless your performed these duties the very 





next time you were instructed to do so, a recommendation would 


be made for your dismissal. | 


In February 1953, the statement of January 29, 1953 from your 
private physician, Dr. Edmund L. Shlevin, was carefully reviewed 
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and you were also re-examined by a Medical Board of this 
office, which included two medical specialists. 


On February 26, 1953, you were informed by memorandum 
from the Medical Administrative Officer that the Medical 
Board who reviewed your private physician's letter, was of 
the opinion that your physical disabilities did not prevent 
you from performing the duties involved in the conversion 
of medical treatment folders. You were again advised that 
unless you performed these duties the very next time you 
were instructed to do so, a recommendation would be made 


for your dismissal. 


On March 4, 1953, you told the Medical Administrative Officer 
that you still refused to perform the duties entailed in the 
conversion of medical treatment folders. You stated at this 
time that your refusal to perform these duties is based on 

the advice of your private physician. 


3. You have been informed on this date ina separate memorandum 


from the undersigned as to your rights to appeal my decision to the 
Administrator of Veterans Affairs. 


4. In addition, you have the right to appeal this removal action to the 
Regional Director, 2nd U.S. Civil Service Regional Federal Building, 
Christopher Street, New York 14, New York within 10 days after April 
19, 1953. If you decide to appeal to the Commission, you should attach 
the following material to your letter of appeal: 

1. Letter of proposed adverse action. 

2. Copy of your answer thereto. 

3. Notice of adverse decision. 
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. Proof of entitlement to veterans’ preference. 


5. Brief statement as to your Federal Service to show 
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whether or not you have completed your trial or probationary 


period. 


. Statement of reasons for appealing adverse decision to the 


Commission. 


5. If you have any further questions about this matter, it is suggested 


you contact Mr. Mark J. Jacoby, Personnel Officer. 


/s/ A. B. KELLY 
Manager 


(Tab D) 
[ Recv'd VA Manager's Office January 14, 1957] 


U. S. CIVIL SERVICE COMMISSION 
SECOND U. S. CIVIL SERVICE REGION 
OFFICE OF THE DIRECTOR, NEW YORK, N. Y. 





"APPEAL OF DANIEL BERLOFF UNDER SECTION 14 OF THE 
VETERANS' PREFERENCE ACT OF 1944, AS ee 


PART I. INTRODUCTION 
Date of Appeal: April 29, 1953 
Name of Appellant: Daniel Berloff 





Agency, Organization and Veterans Administration Regional 
Location: Office, Brooklyn, New York 


Action Appealed: Separation from position of Contact 
Representative (GS-4), $3655.00 


per annum, effective April 


PART I. BASIS FOR ACCEPTANCE OF THE APPEAL 


19, 1953 


The evidence indicates that the appellant is a preference eligible under 


the Veterans’ Preference Act of 1944; that he has completed 


the required 


probationary cr trial period; that the action appealed is an "adverse" 


agency decision under the terms of the Act and the Commission's rules 


and regulations; and that his appeal, received April 30, 1953, 


is con- 


sidered to have been filed within the prescribed ten-day period after 
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the adverse action was effected. Under the circumstances, the appeal is 
considered to be within the purview of Section 14 of the Act. It is noted 
that in a final Judgment and Order issued June 13, 1956 by the United 
States District Court for the District of Columbia (Civil Action Number 
9514-54), the Court remanded the appellant's case to the Commission 
for the purpose of granting the appellant a full and suitable hearing under 
Section 14 of the Veterans’ Preference Act of 1944. Since the facts and 
circumstances which occurred between the date of the appeal and the 
Court's decision are known to all of the interested parties and since 
those facts and circumstances have no direct bearing on the merits of 
the appellant's removal by the Veterans’ Administration or this decision 
on the appeal, they are being excluded from the discussion of the appel- 
lant's case. 


PART Il. EXAMINATION OF PROCEDURES 
The evidence indicates that the appellant was notified by letter dated 
March 13, 1953 signed by the Chief Medical Officer and Personnel 
Officer of the Brooklyn Regional Office, Veterans Administration, of 
his proposed removal for cause, effective April 13, 1953. This notice 
cited one charge of intentional disobedience of office instructions and 
continued refusal to perform assigned duties, together with supporting 
specifications, which, upon review, are considered to be sufficiently 
specific to provide a fair opportunity for refutation by the appellant. 
The appellant was afforded the opportunity to answer the notice and to 
request a hearing, if desired. The appellant replied in writing on March 
23, 1953 in answer to the notice. The appellant was retained in an active 
duty status during the advance notice period until his separation was 
effected. Following a hearing held on April 3 and 9, 1953, the 
appellant was notified by letter dated April 16, 1953, signed by the 
Manager, Veterans Administration Regional Office of the decision to 
effect his removal on the cited charge, effective April 19, 1953 and was 
informed of his right of appeal to the Commission. 
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The evidence indicates that the Agency complied with the procedural 





requirements in that he was afforded at least thirty (30) days’ advance 
written notice of the proposed adverse action, opportunity to reply and 
consideration of his reply, and final notice of the adverse decision to 





effect his separation with the reasons therefor. 


PART IV. DEVELOPMENT OF THE EVIDENCE 

Personal investigation was conducted by the Commission between July 
18 and September 13, 1956, during which pertinent record information 
was obtained from the Agency's files and affidavits were secured from 
the appellant and Agency officials having knowledge of his case. A 
hearing was held on October 10 through 12, 1956 at New York, N.Y., at 
which the appellant and his representative were present and the Agency 





was represented. A copy of the hearing transcript, eee of three 
parts, is attached as part of this decision. 


\ 
1 
| 
| 


PART V. THE CHARGES AND ANALYSIS OF THE EVIDENCE 


The Notice of Grounds for Intended Removal, dated March 13, 1953 
(contained in Exhibit 39), charged the appellant with intentional disobedi- 
ence of office instructions and continued refusal to perform assigned 
duties. In support of this charge, the notice stated that in October, 1952 
appellant requested his supervisor to excuse appellant from any detail 





which involved prolonged walking and standing and excessive writing, 
handling and filing of papers and folders, at that time appellant stating 
he was unable to perform these duties because of his physical disability. 
The notice stated that in order to determine the type of duties appellant 
was physically fit to perform, appellant was examined in November; 1952 
by a Medical Board of the Brooklyn Regional Office, which included 
specialists in Orthepedics, Neurology, and Internal Medicine. The 
notice stated that on November 10, 1952 appellant was advised by the 
Medical Administrative Officer of the Medical Board's finding appellant 
physically fit to perform the following duties: 
"a. Writing of names and "C" numbers on medical treatment 
folders. This detail to take place on an average of an|hour or 
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two a day and to go on for a period of six to eight months. 
This work was to be done sitting down at your desk. 


"b, Arranging various papers in the medical treatment 
folder. This detail would go on for one to two hours a 
day for a period of six to eight months. This work was 
to be done while sitting down at your desk.” 


The notice continued, stating that on January 12, 1953 appellant was 
admonished for continuing to refuse to convert medical treatment 
folders which entailed the duties mentioned above at which time appel- 
lant was also advised that unless he performed these duties the very 
next time he was instructed to do so, a recommendation would be made 
for his dismissal; that in February, 1953, the statement of January 29, 

1953 from appellant's private physician, Dr. Shlevin, was care- 
fully reviewed and appellant was also re-examined by a Medical Board 
of the Brooklyn Regional Office, which included two Medical Specialists; 
and that on February 26, 1953 appellant was informed by memorandum 
from the Medical Administrative Officer of the Medical Board's opinion 
that appellant's physical disability did not prevent him from performing 
the duties involved in the conversion of medical treatment folders and 
again advised that unless appellant performed these duties the very 
next time he was instructed to do so, a recommendation would be made 
for his dismissal. The notice continued, stating that on March 4, 1953 
the appellant told the Medical Administrative Officer that appellant still 
refused to perform the duties entailed in the conversion of medical 
treatment folders, stating at that time that his refusal to perform these 
duties was based on the advice of his private physician. 


The appellant's reply, dated March 23, 1953, incorporated by reference 
all of the contents of his reply dated February 10, 1953 to Mr. Pepe, 
Medical Administrative Officer, in answer to the latter's office memo- 
randum dated January 12, 1953. In addition the reply (Exhibit 1) sub- 
mitted that the findings of the Medical Board, particularly the specialists 
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in Orthopedics and Internal Medicine, were inconsistent with the advice 
they (Drs. Fliegel and Richter) personally gave appellant prior to and 
after the examination of November, 1952. The reply stated that a few 
days after the examination of previously taken x-rays and new X-rays 
of the appellant's hands, Dr. Fliegel informed the appellant that the 
plates showed that the ligaments of his hands around the thumbs were 
stretched, due to a deterioration caused by Raynaud's Disease and 
accounts for the pain in his arms and weakness and loss of power in 

his hands; further, that in answer to the appellant's request for an 
opinion, Dr. Fliegel stated he did not see how the appellant could per- 
form the folder detail and also informed the appellant that this would 

be put in the doctor's report. The reply further stated that Dr. Richter, 
the Internal Medicine Specialist, after completing his examination and 
listening to the appellant's complaint that his hands were too weak to do 
the work on the folder detail and that the metal prongs and staples cut 
the skin on his fingers, told the appellant he could not see how appellant's 


superiors could expect appellant to do that work. Referring to the state- 
| 

ment in the charges about having been re-examined by a Medical Board, 
| 

which included two medical specialists, the appellant's reply indicated 


this to be a misstatement in that Dr. Richter was the only one who con- 
ducted the (second) examination. The reply stated that appellant's 
refusal to perform the duties was not wilful, capricious, wanton and 
deliberate and not intended to flaunt the authority of his supervisors = 

that he was still physically unable to perform the duties because the 

same would be injurious to his hands, dangerous to his health, and against 
the advice of competent medical authority; that his supervisors knew full 
well that he was physically unable to perform the said duties; and that 

the action was part of a concerted effort to dismiss him from his posi- 


tion. 
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The letter of decision dated April 16, 1953, (Exhibit 2), signed by the 
Manager, informed the appellant of his removal for intentional disobedi- 
ence of office instruction and continued refusal to perform assigned 
duties, effective April 19, 1953 and indicated that in reaching the deci- 
sion, appellant's explanation, the verbatim record of the hearing held 

on April 3 and 9, 1953, the Committee's Statement of Facts and the 
Committee's Statement of Recommendations had been carefully consid- 
ered. 


The record contains a memorandum dated November 10, 1952, from the 
Personnel Officer to the Chief Medical Officer, (Attention of Medical 
Administrative Officer) (Exhibit 19), in response to the latter's request 
for a physical examination for the appellant to determine his physical 
fitness to perform details which were not part of his regular duties, 
advising that the Medical Clinic performed a thorough examination 
of the appellant and the findings of that examination revealed that appel- 
lant was physically capable of performing the details (as described in 
Sub-paragraphs A and B of the proposed notice); that the Medical Board 
determined the appellant could not physically perform duties which re- 
quired prolonged walking or standing; and requesting that the findings 
be discussed with the appellant. It is noted that the Medical Board's 
reports of examinations have been furnished by the Veterans Administra- 
tion to the Commission and are listed as Agency Hearing Exhibits 5, 6 
and 14; further, that during the Commission's hearing, the appellant and 
his attorney signed written authorization for release of this information 
on October 12, 1956 with the qualification that the medical data furnished 
by the Veterans Administration would be submitted to whomever the 
Civil Service Commission designated except for doctors connected with 
the Veterans Administration. This authorization was submitted in 
accordance with the provisions of Section 22.401(c) of the Commission's 
regulations governing appeals of preference eligibles under the Veterans' 
Preference Act. 





1 
| 
| 


Defendant's Exhibit I 
(Tab D) 


The record indicates that the appellant was notifed by memorandum 
dated January 12, 1953, from Mr. Pepe, Medical Administrative Officer 
(Exhibit 17) of information furnished by appellant's supervisor, Mr. 
Bogseth, that on January 9, 1953, appellant refused to perform certain 
duties assigned to him, specifically to convert medical treatment folders 





which entailed the changing of the medical folder jacket, the arrangement 
of various papers within the folder, and writing of name and nc number 
on the folder jacket, while sitting at his desk. The memorandum stated 
that on January 10, 1953 appellant was advised by the writer ‘as well as 
by Messrs. Bogseth and D'Agostino, of the Medical Board's findings that 
appellant was physically capable of performing the above duties for a 





period of one to two hours a day. The memorandum advised the appel- 
lant that unless he performed those duties the very next time he was 
instructed to do so, a recommendation would be made for his immediate 


dismissal. | 


The record indicates that the appellant replied by memorandum dated 
February 10, 1953 (Exhibit 15) stating that appellant consulted his per- 
sonal physician, Dr. Shlevin, and explained to the latter all of the details 
involved in the completion of medical treatment folders; that he had been 
under Dr. Shlevin's care since 1943; that Dr. Shlevin's examination show- 
ed a definite weakness of motor power of both his hands and feet; and that 
Dr. Shlevin advised appellant if he were to continue to perform the duties 
requested of appellant, they would be injurious to his Gnoers) and hands 
and consequently would endanger his health. The appellant attached a 
copy of Dr. Shlevin's certificate, dated January 29, 1953. The appellant 
expressed his willingness but inability because of his disability (service 





incurred Raynaud's Disease) to perform the duties and expressed the 
feeling that he should not be required to.do that work. The appellant 
stated that he must refuse because of his physical inability and because 
said performance would be dangerous to his health; further, that he had 


| 
been performing this duty prior to that time under protest and it resulted 
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in great pain, suffering and injury to his fingers and hands, and that he 
continued to do this until he could establish by competent medical - 
evidence that he was unable to do his work. A copy of Dr. Shlevin's 
certificate, dated January 29, 1953 is contained in the file as Exhibit 
16 and refers to the doctor's examination of the appellant on November 
26, 1952, as a follow up of several previous examinations, which found 


the appellant to have Raynaud's phenomenon several years ago. This 


certificate indicates that the doctor had read the memorandum dated 
January 12, 1953 to the appellant from the Medical Administrative 
Officer, and, in the doctor’s opinion, the appellant was unable to per- 
form the duties outlined therein and the doctor advised the appellant 
that same would be injurious to his fingers and hands and therefore 
dangerous to his health. (It is noted that following the Commission's 

hearing, the appellant's attorney submitted the original of Dr. 
Shlevin's certificate, dated November 26, 1952 (identified as the Appel- 
lant's Hearing Exhibit No. 12 which certificate is substantially the same 
as the certificate later submitted). 


The record indicates that the Medical Administrative Officer submitted 
2 memorandum to the Chief Medical Officer, dated February 11, 1953 
(Exhibit 14) which was referred to the Chairman, Board of Examiners, 
requesting a further medical opinion as to whether the appellant should 
be excused from the performance of the detail of work in question. The 
Board's memorandum report to the Chief Medical Officer dated February 
16, 1953 (Exhibit 13) signed by Dr. Werner as Chairman and Drs. Rosen- 
zweig and Tissenbaum as Members, stated the Board carefully reviewed 
Dr. Shlevin's letter and disagreed with Dr. Shlevin's recommendations 
that the appellant was prevented by his physical ailment from performing 
the duties assigned to him; further, that on the contrary, the Board con- 
sidered these duties in the nature of good occupational therapy. It is 
noted that ¥-r-7s of the appellant taken at the Veterans Administration 
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Clinic on February 12, 1953, prior to the issuance of the Board's report, 





were submitted to the Commission after the hearing and the report of 
this examination is identified as Agency Hearing Exhibit No. 11. 


The record indicates that the Medical Administrative Officer advised 
the appellant by memorandum dated February 26, 1953, (Exhibit 12) of 
the Board's findings and opinion that appellant's physical disability 
should not prevent him from performing the duties in question; further, 
that unless appellant performed these duties the next time he was in- 
structed to do so a recommendation would be made for his dismissal. 
Thereafter, the Medical Administrative Officer, submitted a memorandum 
to the Chief Medical Officer, dated March 12, 1953, recommending the 
appellant’s removal for intentional disobedience of office instructions, 
which memorandum stated that on March 4, 1953, the appellant informed 
the writer of his refusal to perform the duties entailed in the conversion 





of medical treatment folders, claiming his refusal to do this work was 
based on advice of his private physician. This memorandum discussed 
the necessity for conversion of medical treatment folders, indicating 





that the office had a folder file of approximately 110,000 folders requir- 
ing conversion from the old manila-type jackets to the more sturdy 
Remington-type folders; that since the task was to be accomplished 
without the hiring of additional personnel, the clerical employees in 

the Medical Division were detailed to perform that work in addition 

to their regular assigned tasks; and that each group of the Medical 
Administrative Section had been assigned a certain number of folders 
to convert, depending upon the number of employees assigned to the 


group. 


The record contained a transcript of the appellant's hearing in April, 
1953 before the Veterans Administration Board (Exhibit 38), attached 
to which are Hearing Exhibits (38-A through 38-K). It is noted that 
the Members of the Hearing Board found that the charges had been 


I 
| 


! 
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proven and unanimously recommended to the Manager that the appellant 
be dismissed from his position. 


During the Commission's hearing (Page 22 of October 10, 1956), the 
appellant's attorney submitted as the Appellant's Hearing Exhibit No. 
2, a copy of memorandum dated January 4, 1954 from the Chief Medical 
Director to the Special Assistant to the Administrator, Veterans Admin- 
istration, Washington, D. C., in which the Chief Medical Director refer- 
red to the second Board Review of the appellant's case and the state- 
ment that electro-myographic studies were made (Exhibit 13) but stated 
that officials of the Brooklyn Regional Office had been unable to locate 
documentary evidence that such tests were made and, under the circum- 
stances, testimony regarding any electro-myographic tests had been 
disregarded.' The memorandum stated that a review of all medical 
evidence of record (including a review of the medical treatment folder 
as requested by appellant in letter to the Administrator, dated April 27, 
1953) had been made and it had been determined that the Brooklyn 
Medical Board had sufficient evidence, without benefit of an electro- 
myographic report, upon which to base its decision in the appellant's 
case. The Chief Medical Director's memorandum expressed the opin- 
ion that the Manager's decision to remove the appellant and the sub- 
sequent affirmation of that decision following appeal was entirely 
justified. 


During the Commission's investigation, affidavits were obtained which 
are summarized as follows: 


On August 6, 1956 (Exhibit A) Dr. Werner, Chief, Internal Medical Unit, 
stated that he was Chairman of the Special Medical Board to determine 
the fitness of the appellant to perform certain routine duties; that both 
he and the other members of the Board examined the appellant; that 
the appellant was sent to the Bronx Veterans Hospital for a special 
electro-myographic study of the muscles of both hands and forearms; 
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and that this test was then merely to confirm their clinical impression 
that these muscles were not atrophied and were able to perform the 
task requested of the appellant. He stated this test was merely an 
additional procedure and was in no way diagnostic in itself in the appel- 





lant's case; that the test was returned and was shown by him to the 
Board Members; and that the findings were normal and the report of 
the test was included in the findings sent to the Personnel Office. He 


stated that at no time did he bear an ill feeling toward the appellant and 


rather took a personal interest in the appellant. : 


On July 30, 1956 (Exhibit B) the appellant incorporated by reference 
the facts set forth in his motion to proceed with appeal previously filed 
with this office. The appellant denied having been given an electro- 
myographic test as alleged by Dr. Werner. The appellant stated that 
he was entitled to rely upon Dr. Shlevin's report and recommendation 
and that he did not have confidence in Drs. Werner, Rosenzweig and 
Tissenbaum; further, that in this case, Dr. Shlevin's standing was equal 
to or greater than that of the three doctors upon whom the agency relied. 
He stated that the employing agency failed to carry the burden of proof 
in discrediting Dr. Shlevin. He further stated that the extra work he 
was requested to perform was temporary in nature and of very minor 
importance; that his physical disability related to his hands; that his 
regular duties required an absolute minimum use of his hands; and that 
the agency had no justification in trying to compel him to perform un- 
important extra work which could be injurious to his health, as per a 





qualified doctor's opinion. He stated the agency failed to establish any 





bad faith on the part of himself and, as long as a person reasonably 
believes that his health would be prejudiced by performing duties that 
are not part of his regular job sheet, it is improper for the agency to 
dismiss the employee for refusal to perform such additional duties. It 
is noted that the referenced motion to proceed with appeal submitted on 
or about June 21, 1954 is contained in the Commission's file (Exhibit 39). 
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On August 2, 1956 (Exhibit C) Mr. Jacoby, Personnel Officer, dis- 
cussed the appellant's objections to the agency's hearing. He stated that 


the agency, in reaching a decision as to whether the appellant was able 


to perform the assigned tasks, was required to rely upon findings and 
decisions of a Board composed of Federal Medical Officers; that Drs. 
Werner, Zimmerman and Tissenbaum were Federal Medical Officers 
with authority to make decisions on the ability of an employee to perform 
his duties; and that in addition to these, other Staff Specialists examined 
the appellant and submitted their reports to the Medical Board over 
which Dr. Werner was Chairman, specifically, Drs. Fliegel and Richter, 
whose reports dated October 31, 1952 were attached as part of the affi- 
davit. He stated that the work appellant was requested to perform, al- 
though temporary, was important; that the appellant was not singled out 
for this work which was a group assignment; and that the issue in this 
proceeding was not how much of this additional work appellant was 
required to do but the fact that he was adamant in refusing to do any of 
the assigned detail which constituted an intentional disobedience of 
orders, which persisted despite many requests and counsellings by his 
supervisors, the Medical Administrative Officer and the Personnel 
Officer, as well as substantial notice to the appellant that continuation 
of this disobedience would result in his dismissal. 


On September 13, 1956, (Exhibit D), the appellant summarized the grounds 
for his appeal, based upon his service-connected disability which prevent- 
ed him from performing the detail work in question, despite his attempts 
to do so; that his declination to perform this extra work was made in good 
faith and for reasons of health in reliance on advice of his doctor; that 
the Agency Hearing Board improperly received testimony concerning the 
electro-myographic test, despite the fact that there was no evidence of 
such a test ever having been given to the appellant and his denial of hav- 
ing been given such a test; and that the dismissal order was improper 
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and contrary to law and violated his rights under Section 14 of the 
Veterans’ Preference Act. It is noted that there is attached to the 
appellant's affidavit a detailed reply to the aforementioned affidavit 
furnished by Mr. Jacoby, which reply was prepared and submitted by 





the appellants attorney. | 


It is noted that the appellant's testimony during the Commission's 
hearing was to the effect that he first was assigned to perform the 
folder conversion work early in September, 1952 when he experienced 
difficulty with his hands; that after discussions with his supervisors he 
was advised to continue trying which he did despite his skin condition; 
and that about the end of October, 1952 he stopped trying and informed 
Mr. Pepe that he could not do that work (Pages 34 to 37 of October 10, 
1956). 


% x * * * 


This office has given careful consideration to the medical evidence of 


record in the file as well as to the medical testimonies given by the 
Veterans Administration doctors in the agency and Commission hear- 
ings and the appellant's personal physician's testimony in the Commis- 
sion's hearing. It is noted from the statements furnished by Dr. Shlevin 
on November 26, 1952 and January 29, 1953 and from his testimony dur- 
ing the Commission's hearing (Pages 44 through 60 of October 10, 1956) 
that his diagnosis and opinion was predicated mainly upon the subjective 





complaint of the appellant that the appellant could not perform the folder 
conversion duties; further that Dr. Shlevin admittedly had not seen the 
appellant performing this work and did not know exactly what the detail 
involved. Dr. Shlevin's opinion concerning the appellant's lack of sus- 
tained motor power was also based upon the appellant's subjective com- 
plaint and there is no evidence that Dr. Shlevin ever performed any test 
to prove or disprove the alleged lack of sustained power in the appellant's 
muscles. The question of the appellant possibly having relaxed ligaments 
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On August 2, 1956 (Exhibit C) Mr. Jacoby, Personnel Officer, dis- 
cussed the appellant's objections to the agency's hearing. He stated that 


the agency, in reaching a decision as to whether the appellant was able 


to perform the assigned tasks, was required to rely upon findings and 
decisions of a Board composed of Federal Medical Officers; that Drs. 
Werner, Zimmerman and Tissenbaum were Federal Medical Officers 
with authority to make decisions on the ability of an employee to perform 
his duties; and that in addition to these, other Staff Specialists examined 
the appellant and submitted their reports to the Medical Board over 
which Dr. Werner was Chairman, specifically, Drs. Fliegel and Richter, 
whose reports dated October 31, 1952 were attached as part of the affi- 
davit. He stated that the work appellant was requested to perform, al- 
though temporary, was important; that the appellant was not singled out 
for this work which was a group assignment; and that the issue in this 
proceeding was not how much of this additional work appellant was 
required to do but the fact that he was adamant in refusing to do any of 
the assigned detail which constituted an intentional disobedience of 
orders, which persisted despite many requests and counsellings by his 
supervisors, the Medical Administrative Officer and the Personnel 
Officer, as well as substantial notice to the appellant that continuation 
of this disobedience would result in his dismissal. 


On September 13, 1956, (Exhibit D), the appellant summarized the grounds 
for his appeal, based upon his service-connected disability which prevent- 
ed him from performing the detail work in question, despite his attempts 
to do so; that his declination to perform this extra work was made in good 
faith and for reasons of health in reliance on advice of his doctor; that 
the Agency Hearing Board improperly received testimony concerning the 
electro-myographic test, despite the fact that there was no evidence of 
such a test ever having been given to the appellant and his denial of hav- 
ing been given such a test; and that the dismissal order was improper 





| 
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and contrary to law and violated his rights under Section 14 of the 
Veterans’ Preference Act. It is noted that there is attached to the 
appellant's affidavit a detailed reply to the aforementioned affidavit 
furnished by Mr. Jacoby, which reply was prepared and submitted by 


the appellant's attorney. 


It is noted that the appellant's testimony during the Commission's 
hearing was to the effect that he first was assigned to perform the 





folder conversion work early in September, 1952 when he experienced 
difficulty with his hands; that after discussions with his supervisors he 
was advised to continue trying which he did despite his skin condition; 
and that about the end of October, 1952 he stopped trying and informed 
Mr. Pepe that he could not do that work (Pages 34 to 37 of October 10, 
1956). | 

* x * * * 
This office has given careful consideration to the medical evidence of 
record in the file as well as to the medical testimonies given by the 
Veterans Administration doctors in the agency and Commission hear- 
ings and the appellant's personal physician's testimony in the Commis- 
sion's hearing. It is noted from the statements furnished by: Dr. Shlevin 
on November 26, 1952 and January 29, 1953 and from his testimony dur- 
ing the Commission's hearing (Pages 44 through 60 of October 10, 1956) 
that his diagnosis and opinion was predicated mainly upon the subjective 
complaint of the appellant that the appellant could not perform the folder 
conversion duties; further that Dr. Shlevin admittedly had not seen the 
appellant performing this work and did not know exactly what the detail 
involved. Dr. Shlevin's opinion concerning the appellant's lack of sus- 
tained motor power was also based upon the appellant's subjective com- 
plaint and there is no evidence that Dr. Shlevin ever performed any test 
to prove or disprove the alleged lack of sustained power in the appellant's 
muscles. The question of the appellant possibly having relaxed ligaments 
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of the thumbs (being double-jointed) did not impress Dr. Shlevin and, in 
any event, it is noted that this has no bearing on the question of Raynaud's 
Phenomenon nor ability of the appellant to perform the assigned work, 

In his testimony at the agency hearing (Pages 65 through 71) Dr. 
Fliegel expressed the opinion that the appellant could do this detail work. 


In his testimony at the Commission hearing (Pages 60 to 85 of October 
10, 1956) Dr. Richter stated that he performed thermocouple skin tem- 
perature tests of the appellant's fingers as well as oscillometric tests 


of the appellant's extremeties and, from his knowledge of the appellant's 
condition, the appellant was physically able to perform the folder con- 


version work. 


From a medical point of view, it is pertinent to note that the x-ray 
plates with their respective reports, submitted by the appellant and by 
the agency, have no bearing on the diagnosis or treatment of Raynaud's 
Phenomenon and are not considered to have any significance in the 
appraisal or determination of the appellant's ability to perform the 
folder conversion duties. It is the considered opinion of this office 

that the appellant was physically capable and able to perform the medi- 
cal folder conversion duty, as instructed, on a spare-time interval basis, 
when not occupied with his regular duties. It is pertinent to note that 
appellant was not requested to perform this work on a sustained basis 
but only in his spare time when not occupied in his regular duties, which 
would be from one to two hours per day, at intervals, and while seated 

at his desk. There is no evidence to support the conclusion that any of 
the agency doctors who were connected with the Board's findings con- 
cerning the appellant's physical ability to perform this work were in- 
fluenced by personal bias or prejudice against the appellant or that their 
findings were made without giving proper consideration to the appellant's 
physical condition. It is considered that the evidence fails to show that 
the performance of this detailed assignment would be injurious to the 
appellant's physical condition or general health. 
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Under the circumstances, after considering all of the evidence, it is the 
opinion of this office that the agency's medical findings that the appellant 
was physically fit to perform the detail work were properly made and 

are sustained by the evidence; further, that based upon these findings, 

the agency acted properly within its administrative authority and dis- 
cretion in requiring the appellant to obey the office instructions to per- 
form the assigned duties relative to the folder conversion work. Accord- 
ingly, it is also concluded that the appellant's continued failure to perform 
the assigned duties, as instructed, was properly construed to be inten- 





tional disobedience of office instructions and continued refusal to per- 
form assigned duties for which the appellant could be removed from the 
service. It is considered that the appellant's removal from the service, 
based on the sustained charge, was a proper corrective action in his 


case. 


PART VI. FINDINGS AND RECOMMENDATIONS ! 
It is the finding of this office that the Agency complied with all of the 
procedural requirements of the law and the regulations in effecting the 





appellant's removal; that the Agency's action, based on the sustained 
charge is considered to be for such cause as will promote the efficiency 
of the service; and that the Agency's action in separating the appellant 


| 
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is sustained. 
PART VI. NOTIFICATION OF RIGHT TO FURTHER APPEAL TO THE 
COMMISSION | 

No appeal from this decision will be entertained unless it is submitted 
to the Chairman, Board of Appeals and Review, U. S. Civil Service 
Commission, Washington 25, D. C., within seven (7) days following 
receipt of the decision of this office. Notification of an appeal should 
be given to this office so that the case files can be transmitted promptly 
to the Commission. | 





Defendant’s Exhibit I 
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Additional representations, if any, should be made in writing and sub- 
mitted in duplicate with the appeal to the Commission. 


/s/ John A. Galvin 
APPEALS EXAMINER-IN-CHARGE 


/s/ James P. Googe 
REGIONAL DIRECTOR 


R2:JAG:-ett 
January 10, 1957 


Attachment: 
Transcript of Hearing. (three parts) 


DEFENDANT'S 
EXHIBIT 4 
(Tab A) 
Brooklyn Regional Office 
250 Livingston Street 
Brooklyn 1, New York 


October 16, 1956 
3070-5 
RE: Appeal of Daniel Berloff 


Mr. John A. Galvin 

Appeals Examiner-In-Charge 
2nd U.S. Civil Service Region 
641 Washington Street 

New York 14, New York 


Dear Mr. Galvin: 
In accordance with the request made at the Hearing of Daniel Berloff 
under Section 14 of the Veterans Preference Act of 1944, enclosed you 
will find photostatic copies of the following material. 

1) Doctor's progress notes of Dr. Erger dated November 17, 1952. 


2) Doctor's progress notes of Dr. I. H. Richter dated October 
20, 1952. 


3) Radiographic report made by Dr. M. Witten dated May 11, 
1951 with two x-ray plates. 


4) Radiographic report made by Dr. R. H. Brancaccio dated 
February 7, 1952 with x-ray plate. 
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Radiographic report made by Dr. M. Witten dated October 
31, 1952 with x-ray plate. 


Standard Form 78, Certificate of Medical ee 
completed on Daniel Berloff by Dr. Isidore Zimmerman 
dated October 30, 1952. : 


Standard Guide on Disciplinary Penalties, Page 20-21 from 
M 5-2, Manual for Personnel Administration, VA dated 
August 28, 1947 and in effect at the time of Mr. Berloff's 
separation. | 





Doctor's progress notes dated June 9, 1952 completed by 
Dr. I. H. Richter. 


Letter from Dr. Edmund L. Shlevin dated January 1, 1950 
from Mr. Berloff's claim folder. | 


Report by Dr. Edmund L. Shlevin dated October 12) 1944 on 
VA Form NY10-104 from Mr. Berloff's claim folder. This 
item and the one above are the only two letters from Dr. 
Shlevin in Mr. Berloff's claim folder. | 


Radiographic report made by Dr. M. Witten dated February 


12, 1953 with five x-ray plates. 


A letter dated June 11, 1952 from Jack Miller, Chiet, Pros- 

thetic & Sensory Aids Unit to the Chief Medical Director, VA 
Central Office with attached report of Dr. I. H. Richter dated 
June 9, 1952. 


A letter dated June 20, 1952 from Dr. C. F. Mueller, Chief, 
Prosthetic Appliances & Accessories Division, VA Central 
Office to the Manager, Brooklyn Regional Office. : 


Letter from Dr. Morris J. Tissenbaum, Chief, Psychiatry 
and Neurology Unit dated October 15, 1956 to the Regional 
Director certifying that material contained in the examination 
report of Mr. Berloff dated November 7, 1952 with attached 
reports from Dr. Tissenbaum dated November 5, 1952, Dr. 

D' Alois dated November 4, 1952, Dr. Joseph Katz dated Nov- 
ember 3, 1952 and Dr. Ernest Altman dated November 3, 1952 
should not be shown to Mr. Berloff since the material contain- 
ed therein would be deleterious to his welfare. Two copies of 
the reports are being furnished to the Civil Service Commis- 
sion, one copy of which they will furnish to a doctor selected 
by them and agreeable to Mr. Berloff for examination and 
review. 


Standard Form 1130, Time and Attendance Report, for Mr. 
Daniel Berloff from ‘September 28, 1952 through March 28, 
1953. | 
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It is requested that the nine x-ray plates furnished to you be returned 

to the undersigned as soon as they have served your purpose since they 
are a permanent part of the history of treatment by the Veterans Admin- 
istration of Mr. Berloff. 


It is believed that the above fifteen items represent all the material 
which was requested to be furnished by the Agency. 
Very truly yours, 


/s/ MARK J. JACOBY 
Personnel Officer 


Enclosures 


DEFENDANT'S EXHIBIT 5 
(Tab A) 


OFFICE MEMORANDUM - United States Government 
TO : Manager Date: April 15, 1953 
FROM - Chairman, Employee Hearing Committee 


SUBJECT : Report of the Employee Hearing Committee 
Re: Mr. Daniel Berloff, Medical Service Representative, 
GS-4, Medical Division 


1. Submitted herewith is the report of the Employee Hearing 
Committee consisting of: 
a. Transcript of the hearing held on April 3 and April 9, 
1953 at the Brooklyn Regional Office, 35 Ryerson Street, Brooklyn 
5, N. Y. 
b. Statement of facts, and 


c. Statement of Recommendation. 


/s/ JOSEPH A. FUSCO, 
Chairman 


Enclosures 
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STATEMENT OF RECOMMENDATION ! 

The members of the Hearing Board having given due and impartial 
consideration to the charges, the answer, the exhibits, the stipulations, 

the testimony and the witnesses, find that the charges have been proven. 





The members of the Hearing Board unanimously recommend to the 
Manager that the employee be dismissed from his position. | 
/s/ Joseph A. Fusco, Chairman 
/s/ Frank Lynch, Member | 
/s/ Louis Rogers, Member 





STATEMENT OF FACTS | 
1. In essence, the employee has been charged with intentional 
disobedience of office instructions and continued refusal to perform 
assigned duties, to wit, the conversion of certain medical folders. In 
reply, the employee (1) concedes that he has refused to perform the 
assigned duties but defends his course of action on grounds of medical 
advice and (2) that the proposed action to remove him from his position 


is part of a concerted effort to dismiss him. 


2. The employee, Daniel Berloff, is a Medical Service Represent- 
ative, GS-4, Reception Group, Medical Division. It is not disputed that 
his regular duties are to assist veterans in the preparation of applica- 


tions for out-patient treatment and hospitalization and to advise veterans 
as to their entitlement to medical benefits. In so doing, he handles vari- 





ous papers, examines claims and treatment folders, and does a great 
deal of writing. 
3. The Medical Division is currently in the process of converting 


approximately 140,000 old type medical treatment folders to, a new form 
of folder, consisting of three new types. All of the personnel in the Med- 
ical Administrative Section of the Medical Division have been assigned 
to do this work. Each employee, including Mr. Berloff, has been given 
approximately 200 old type folders. 


| 
| 
! 
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4. The records of treatment, which at times are bulky, are 
secured in the old type folder by means of a two-part acco metal 
fastener. To remove these records, one must unfasten the prongs 
from the bar which holds the prongs in place, lift the bar, pick up 
the records, discard the folder and acco fastener and transfer the 
records to the new type of folder which contains a one piece fastener 
metal prong. Occasionally, staples are removed by means of a staple 
remover. In addition, the employee is required to write the veteran's 
name and C number in an appropriate place together with certain other 
identifying information, such as "prisoner of war" designation, x-ray 
number, etc. 

5. The Medical Administrative Officer states that the employee 
was to assist in the conversion task when not doing his regularly assign- 
ed duties, that no quota was set, that the employee refused to do the work 
alleging physical inability. 

6. The employee, through his representative, contends that he 
was told to do as many as possible, and as many as the other employees 
were doing, that if he did five a day it would be satisfactory, that his 
refusals to do the work were based on his physical condition and on 
medical advice. 

7. It is conceded that the employee served in the Army of the 
United States from January 29, 1951 to December 16, 1942 when he was 
honorably discharged on a CDD for Raynaud's Disease, allegedly severe, 
involving both hands, cause undetermined, incurred in line of duty. 
(Raynaud's Disease is described on pages 49 and 50 as well as page 18 
of the minutes). 

8. The chronological sequence of the following events is not in 


dispute: 


a. In October 1952 the employee stated he was unable to 
perform the conversion work because of his physical condition. 
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b. The employee was examined in November 1952) by a 
Medical Board of the Veterans Administration in the Brooklyn Regional 
Office. The contents of the Board's Report (Exhibit H) dated November 
10, 1952 were communicated orally to the employee. | 

c. The employee's four extremities were x-rayed on Novem - 
ber 26, 1952 (Exhibits C and D) by his own Radiologist. 

d. By memorandum dated January 12, 1953 (Exhibit F) the 
employee was informed that unless he did the specifically assigned 





duties, recommendations would be made for his immediate dismissal. 
e. Together with memorandum dated February 10, 1953 
(Exhibit G) the employee submitted a statement dated January 29, 1953 
(Exhibit E) from his own physician to the effect that he examined the 
employee, reviewed the private x-rays and advised the employee that 
to do the required duties would be injurious to his fingers and hands 
and therefore detrimental to his health. : 
f. Thereupon, the employee was reexamined by the VA in 
February 1953. The report of the Medical Board is contained in memo- 
randum dated February 16, 1953 (Exhibit I). 


g. The Medical Administrative Officer informed the employee 
| 


h. The employee, on March 4, 1953, again refused to do the 


on February 26, 1953 of the contents of this report. 


work because of medical advice. | 

i. On March 13, 1953, the employee was given notice of 
intention to effect his removal from his position (Exhibit A). | : 

j. The employee's answer dated March 23, 1953 (Exhibit B) 
included a request for a hearing. : 

9. The following persons testified during the course of the 

hearing: | 

a. Mr. Felice Pepe, Medical Administrative Officer, 
Medical Division, Brooklyn Regional Office. | 
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b. Dr. Isaac Richter, VA Part-time Consultant, Medical 
Division, Brooklyn Regional Office. 

c. Dr. Abraham Werner, Chief, Internal Medicine Section, 
Medical Division, Brooklyn Regional Office. 

d. Dr. Otto Fliegel, Orthopedist, Medical Division, Brooklyn 
Regional Office. 

e. Mr. Mark J. Jacoby, Personnel Officer, Personnel Divi- 
sion, Brooklyn Regional Office. 

10. The employee, through his representative, also contends that 
the action to remove him from his position is part of a concerted effort 
to dismiss him. In this connection, Dr. Werner conceded that in Novem- 
ber 1950 he had been overruled administratively by Central Office for 
refusing to issue gloves to the veteran. The records also show that 
veteran's requests for special shoes were referred to Central Office 
but turned down. 


11. It is further shown that a letter of reprimand was given the 


employee following an altercation between him and another employee, 
but was subsequently replaced on December 13, 1951 by a letter of 
admonishment as a result of a hearing (Exhibit K). 
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No. 15031 
QUESTIONS -PRESENTED 


In the opinion of the appellee, the following questions are 
presented : 

1. Whether, where there was no violation of procedural 
safeguards in an employee discharge proceeding for inten- 
tional disobedience to office instructions, the character of the 
disobedience was subject to review by the courts to determine 
the good faith of appellant. 

2. Whether there was any violation of appellant’s right to 
rebut evidence when he insisted that such evidence be sub- 
mitted and assented to the procedure under which it was 


submitted. 
@ 





‘Counterstatement of the case 
Statutes involved 
Summary of argument 
Argument: 
I. The character of appellant’s refusal to perform is not subject 
to review by the courts 
II. There was no violation of appellant’s right to rebut evidence 
offered against him to sustain the charges constituting the 
basis for his removal 
Conclusion 


TABLE OF CASES 


Bailey v. Richardson, 86 U.S. App. D.C. 248, 182 F. 2d 46 (1950), 
affirmed, 341 U.S. 918 

Carter v. Forrestal, 85 U.S. App. D.C. 53, 175 F. 2d 364 (1949), cert. 
denied, 338 U.S. 832 

Eberlin v. United States, 257 U.S. 82 (1921) 

Ellmore v. Brucker, 99 U.S. App. D.C. 1, 236 F. 2d 737 (1956), cert. 
denied, 352 U.S. 995 


Levy v. Woods, 84 U.S. App. D.C. 138, 171 F. 2d 145 (1948) 

Murphy v. Wilson, 99 U.S. App. D.C. 4, 236 F. 2d 737 (1956), cert. 
denied, 352 U.S. 954 

‘Smith v. Dulles, 99 U.S. App. D.C. 6, 236 F. 2d 742 (1956), cert. 
denied, 352 U.S. 955 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 150381 


DANIEL BERLOFF, APPELLANT 
Vv. 


Sumner G. Wurtrrer, ADMINISTRATOR OF VETERANS AFFAIRS, 
ET AL., APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order (J.A. 31) of the United 
States. District’ Court for the District of Columbia, entered 
October 21, 1958, granting appellee’s motion for summary 
judgment in an action brought by the appellant for reimstate- 
ment to his former position as a Contact’ Representative in the 
Veterans Administration and for declaratory relief (J.-A. 6). 
-. The pertinent facts are as follows: 

- Appellant, a preference eligible within the meaning of the 
Veterans’ Preference Act of 1944, as amended, 5 U.S.C. 851, 
et seq:, was employed as a Contact Representative in the Vet- 
erans Administration Regional Office in Brooklyn, New ‘York 
(J.A. 2). The appellant’s regular duties were in the Medical 
Division of the Veterans Administration Hospital where he 
assisted veterans in the preparation of applications for out 
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69). | In so doing he handled various papers, examined claims: 
and treatment folders, and did a great deal of writing (J.A. 
69). 

About September 1952, the Medical Division of the Hospital 
began the task of converting some 140,000 old type medical 
treatment folders to a new form folder (J.A. 59, 69). All of 
the personnel in the Medical Administrative Section of the 
Medical Division, including appellant, were assigned to this 
work in their spare time in order to avoid the hiring of addi- 
tional personnel (J.A. 59, 69, 70). Each employee was given 
approximately 200 old type folders to convert (J.A. 69). Ap- 
pellant was told that if he did five a day it would be satisfac- 
tory (J.A. 70). 

In October 1952, appellant advised his Supervisor that he 
was unable to do the work because he was suffering from Ray- 
naud’s disease which affected his ability to use his hands and 
feet (J.A. 70). In order to determine whether appellant was 
able to perform such duties, he was examined in November 
1952, by a Medical Board of the Brooklyn Regional Office,. 
which included specialists in Orthopedics, Neurology, and In- 
ternal Medicine (J.A. 53). The Board found him physically 
fit to perform the conversion work for a period of about two: 
hours a day and while sitting at his desk (J.A. 53-54). This 
report of the Board was orally communicated to appellant. 
(J.A. 71). 

Appellant continued to refuse to convert the folders and, on: 
January 12, 1953, the Medical Administrative Official wrote 
8 memorandum to him advising him that unless he performed 
the duties when he was next instructed to do so that a recom- 
mendation would be made for his dismissal (J.A. 54, 71).* 
Shortly thereafter appellant submitted to the agency a letter 
from his own physician, Dr. Shievin, to. the effect that his 
physician had examined appellant, reviewed private X-rays 
and, on the basis of his examination, advised appellant that 
the required duties would be injurious to his fingers and hands 
and therefore detrimental to his health (J.A. 71). The Vet- 

* See also Exhibit F to the transcript of the hearing before the Employee 


Hearing Committee of the Veterans Administration, submitted as Govern- 
ment Exhibit 5 in the court below. ‘ry 
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erans Administration then reconvened the Medical Board 
which carefully reviewed the letter and recommendations of 
Dr. Shlevin, and confirmed the prior findings that appellant 
was able to do the work, noting, in addition, that such duties 
would be good occupational therapy (J.A. 58, 71). The Med- 
ical Administrative Officer advised appellant of the second 
finding of the Medical Board and further advised him that 
unless he performed the duties when next instructed to do so 
&@ recommendation would be made for his dismissal (J.A. 59). 
~ On March 4, 1953, appellant again refused to do the work 
because of medical advice (J.A. 54, 59, 71). Thereupon, on 
March 13, 1953, he was served with a Notice of Grounds for 
Intended Removal (J.A. 43-45). The Notice stated that the 
cause for the removal was “intentional disobedience of office 
imstructions and contmued refusal to perform assigned duties” 
(J.A. 43). In support of this charge it then set forth in detail 
the facts with respect to his refusal to do the conversion work 
(J.A. 43-45). The Notice advised him that the effective date 
of the intended action would be April 13, 1953, and that he 
would be given until the March 20, 1953, to reply (J.A. 45). 
He was further advised that he would be given a hearing if 
he made written request to the Manager before the close of 
business of Mareh 20, 1953 (J.A. 45). 

On March 23, 1953, appellant replied to the Notice of 
Grounds for Intended Removal (J.A. 45-48). In his reply 
he alleged that the findings of certain of the specialists were 
inconsistent with the advice which they personally gave him 
(J.A. 46-47); that his refusal to perform was not “willful, ca- 
pricious, wanton and deliberate” nor intended to “flaunt the 
authority” of his supervisors (J.A. 47) ; and that the action was 
all part of a concerted effort to dismiss him (J.A. 47-48). 

Appellant requested and was granted a hearing which was 
held on April 3 and 9, 1953, before a panel of three members, 
pursuant to the appropriate regulations of the Veterans Ad- 
ministration (J.A. 56, 72; G. Ex. 5): At the hearing Dr. Isaac 
Richter, part-time Consultant in Peripheral Vascular Disease, 
Medical Division, Brooklyn Regional Office, and Dr. Abraham 
Werner, Chief of the Internal Medicine Section, Medical Divi- 
sion, Brooklyn Regional Office, both of whom had examined 
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appellant, were called on behalf- of the agency, and after they 
had testified that appellant was able todo the assigned task (G. 
Ex. 5, pp. 34-35, 63), were cross-examined extensively by ap- 
pellant’s counsel (G. Ex..5, pp. 35-60, 66-81). Dr. Otto Fliegel, 
Orthopedist, Medical Division, Brooklyn Regional Office; and 
Mr. Jack J. Jacoby, Personnel Officer, Personnel Division, 
Brooklyn Regional Office, were called by the appellant (G. Ex. 
5, pp. 86-90, 91-96). Dr. Fliegel substantiated the testimony 
of Drs. Werner and Richter to the effect that appellant was able 
to do the assigned task (G. Ex. 5, p. 86), and it was stipulated 
by the parties that Drs. Tizzenbaum, Zimmerman and Rosen- 
zweig would likewise have substantiated this testimony (G. Ex. 
5, p. 85). 

After due and impartial consideration of all the charges, the 
answer, the exhibits, the stipulations and the testimony, the 
Hearing Board determined that the charges had been proven 
and, on April 15, 1953, it unanimously recommended to the 
Manager that appellant be dismissed from his Position (J.A. 
69). On April 16, appellant was served with a Notice of Re- 
moval, effective April 19. The Notice, making reference to 
the letter of proposed removal of March 13, 1953, advised ap- 
pellant that final decision had been made to remove him “for 
intentional disobedience of office instructions and continued 
refusal to perform assigned duties” (J.A. 48). The Notice 
advised him that in reaching this decision consideration had 
been given to the verbatim record of the hearing held on April 
3 and April 9, 1953, the Committee’s statement of facts and 
its recommendations (J.A. 48). It then set forth in detail, as 
the reasons for the decision, the facts with respect to appellant’s 
refusal to do the conversion work (J.A. 48-50). Appellant was 
advised of his right to appeal to the Administrator of Veterans 
Affairs and to the Regional Director of the Civil Service Com- 
mission (J.A. 50). 

Appellant was denied an appeal by the Civil Service Com- 
mission and brought suit in the District Court for the District 
of Columbia. On June 13, 1956, the District Court remanded 
the case to the Civil Service Commission for a suitable hearing 
in accordance with the provisions of Section 14 of the Veterans’ 
Preference Act, 5 U.S.C. 863 (J.A. 52). ays: 
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A hearing was conducted on October 10, 11 and 12, 1956, 
by the Civil Service Commission’s Second Regional Office in 
New York City (J.A. 53).?. Preliminary to the hearing, be- 
tween July 18 and September 13, 1956, the Regional Office 
conducted a personal investigation during which pertinent 
record information was obtained from the Agency files and 
affidavits were secured from the appellant and agency officials 
having knowledge of the case (J.A. 53). A detailed account of 
this evidence is set forth in the decision of the Regional Office 
(J.A. 53-63). At the hearing appellant testified extensively 
on his own behalf (G. Ex. 2, pp. 26-44; G. Ex. 3, pp. 2-41), as 
did also his physician, Dr. Shlevin (G. Ex. 2, pp. 45-60). Dr. 
Richter and Mr. Jacoby testified for the agency (G. Ex. 2, pp. 
60-65; G. Ex. 3, pp. 41-48), and were cross-examined exten- 
sively by appellant’s counsel (G. Ex. 2, pp. 65-84; G. Ex. 3, pp. 
43-51, 57-61, 65-55, 70-71). 

After weighing the evidence and testimony offered by both 
appellant and the agency (J.A: 63-64), the Regional Office, on 
January 10, 1957, issued its decision sustaining the action of the 
agency (J.A. 51-66). The Examiners Officers found that ap- 
pellant was physically fit to perform the conversion work; that 
the agency acted properly within its administrative authority 
and discretion in requiring appellant to obey the office instruc- 
tion to do the work; that appellant’s continued failure to per- 
form, as instructed, was properly construed to be intentional 
disobedience of office instructions and continued refusal to 
perform assigned duties for which appellant could be removed; 
that there had been no violations of the procedural require- 
ments of the law and the regulations in effecting appellant’s 
removal; and that the discharge was for such cause as would 
promote the efficiency of the service (J.A. 65). The decision 
notified appellant that an appeal within seven days of receipt 
of the decision could be taken to the Chairman of the Board of 
Appeals and Review of the Civil Service Commission in Wash- 
ington, D.C. 

Appellant filed timely appeal to the Board of Appeals and 
Review. After careful consideration of all the information de- 


*7The transcript of the hearing was filed as Government Exhibits 2, 3 
and 4 in the Court below. 
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veloped during the processing of appellant’s case in the Second 
Regional Office, the Board sustained the decision to remove 
and so advised appellant by letter, dated July 12, 1957 (see 
Tab E to G. Ex. 1). 

On September 7, 1957, appellant filed his complaint in the 
District Court, requesting the Court to reinstate him to his 
former position and to declare that he had never been properly 
removed from such employment (J.A. 1-6). On May 23, 1958, 
the Government filed Motion for Summary Judgment (J.A. 
23). On October 21, 1958, Judge Tamm granted the Govern- 
ment’s Motion for Summary Judgment, holding that, on the 
basis of all the pleadings and oral argument, appellant was 
afforded all the procedural requirements of the law and that 
his contentions were resolved against him as a matter of law 
(J.A. 31). Appellant now appeals to this Court from the 
order of the District Court of October 21, 1958. 


STATUTES INVOLVED 


Section 14 of the Veterans’ Preference Act of 1944, as 
amended (58 Stat. 390; 5 U.S.C. 863) provides, in pertinent 
part: 


“No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
‘in the civil service, * * * shall be discharged * * * 
except for such cause as will promote the efficiency of 
the service and for reasons given in writing, and the 
person whose discharge, * * * is sought shall have at 
least thirty days advance written notice * * *, stat- 
‘ing any and all reasons, specifically and in detail, for 
any such proposed action; such preference eligible shall 
be allowed a reasonable time for answering the same 
personally and in writing, and for furnishing affidavits 
in support of such answer, and shall have the right to 

| appeal to the Civil Service Commission from an ad- 
verse decision of the administrative officer so acting, 
such appeal to be made in writing within a reasonable 
length of time after the date of receipt of notice of such 


* Gov. Exhibit 1 includes the documents relating to appellant’s appeal to 
the Board of Appeals Review of the Civil Service Commission. 
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adverse decision: Provided, That such preference eli- 
gible shall have the right to make a personal appear- 
ance, or an appearance through a designated repre- 
sentative, in accordance with such reasonable rules and 
regulations as may be issued by the Civil Service Com- 
mission; after investigation and consideration of the 
evidence submitted, the Civil Service Commission shall 
submit its findings and recommendations to the proper 
administrative officer and shall send copies of the same 
to the appellant or to his designated representative, and 
it shall be mandatory for such administrative officer to 
take such corrective action as the Commission finally 
recommends: Provided further, That the Civil Service 
Commission may declare any such preference eligible 
who may have been dismissed or furloughed without 
pay to be eligible for the provisions of section 864 of 
this title.’ 


Title 5 of the Code of Federal Regulations, Section 22.401, 
relating to employee appeals to the Civil Service Commission, 
provides: 

“Investigation—(a) Scope. Investigation will be 
made by the Commission to develop the facts and cir- 
cumstances relative to the adverse decision. 

“(b) Evidence. Statements of witnesses shall be by 
affidavit, when practicable, and relative to the adverse 
decision. 

“(c) Evidence available to both parties. Allrelevant 
representations shall be discussed with both parties to 
the appeal and shall be available for review by them 
with the following exceptions: Where adverse action 
has been taken on the basis of the reported mental con- 
dition of the individual concerned or other condition of 
such a nature that a prudent physician would hesitate 
to inform a person suffering from such a condition as 
to its exact nature and probable outcome, the medical 
evidence of record will be made available only to a duly 
licensed physician designated in writing by the appel- 
lant or by appellant’s representative.” 
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SUMMARY OF ARGUMENT 
I 


The character of appellant’s refusal to perform is not subject 
to review by the courts. Appellant was removed from the 
civil service for “intentional disobedience of office instructions 
and continued refusal to perform assigned duties.” He con- 
tends that his dismissal is not warranted because, in refusing 
to perform the assigned task, he acted in good faith pursuant 
to his doctor’s instructions. However, the Government does 
not dispute the fact that he acted pursuant to such instruc- 
tions and it is not disputed that his refusal was intentional. 
The conflict which arose was between appellant’s doctor and 
the agency doctors as to appellant’s physical ability to per- 
form 'the work. This conflicting testimony was reviewed exten- 
sively by both the agency and by the Civil Service Commission. 
There was no violation of procedural safeguards and it is 
clearly established by the cases that the courts will not inter- 
vene'to review the merits of dismissal actions. 


II 


There is no merit to appellant’s contention that he was 
denied the opportunity to rebut medical evidence allegedly 
offered against him to show that he was suffering from a “men- 
tal condition.” Contrary to his contentions, such evidence did 
not constitute one of the grounds for removal. There is noth- 
ing in the record of the proceedings nor in the opinions of the 
reviewing agencies to show that evidence of “mental condition” 
constituted any basis for removal. The evidence was, there- 
fore, not relevant to the cause of his removal. It was intro- 
duced, on his own insistence, and only after he was fully 
advised of and assented to the procedure under which it would 
have to be submitted in view of the fact that it was of such a 
nature that a competent physician would have considered it 
detrimental to appellant’s welfare for him to have been made 
aware of the medical reports. See 5 C.F.R. 22.401(c), supra. 
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- ARGUMENT 
IL The character of appellant’s refusal to perform is not 
: subject to review by the courts 


Appellant contends that it was error for the District Court 
| to grant a motion for summary judgment because there was 
| @ genuine issue as to the character of his refusal to perform, 
_ namely, his good faith based on the medical advice of his doctor 
| (Br. 7-9). However, the Government does not dispute the 
fact that appellant refused to perform on the basis of his 
_ physician’s advice; nor is there any dispute as to fact that the 
appellant’s disobedience was, as charged, “intentional.” 
| Rather, the conflict arose between appellant’s doctors and the 
| doctors of the Veterans’ Administration as to appellant’s physi- 
_ cal ability to perform. It is to be noted that six agency 
physicians were of the opinion that it would not be detrimental 
| to appellant’s health to perform the assigned task (supra, 
_ pp.3-4). The conflicting medical evidence was given extensive 
' consideration both at the hearing conducted within the agency 
and by the Civil Service Commission. At the hearings appel- 
lant was present, he was represented by counsel, he called wit- 
_ nesses, and was allowed to cross-examine extensively the 
| doctors and witnesses called to testify on behalf of the agency 
_ (supra, pp. 3-5). The extent to which the medical testimony 
| ‘was considered ‘is amply evident in the lengthy decision of the 
| Second Civil Service Regional Office (J.A. 53-64). At this 
| hearing appellant's own physician testified, and the Civil Serv- 

ice Examiners in its decision paid particular attention to 
! weighing the credibility of that testimony as opposed to the 
agency physicians (J.A. 63-64). On the basis of the testimony 
and the complete record before it, the Examiners concluded 
| that there was sufficient evidence to sustain the agency’s con- 
_ tention that appellant was able to do the assigned task 
(J A. 65). 

| “There was no violation of procedural safeguards for the pro- - 
_ tection of appellant. Under such circumstances it is clearly 
- established by the cases that the courts will not. intervene. 

See Eberlin v. United States, 257 U.S. 82 (1921); Bailey v. 

eee 86 U.S. App. D.C. 248, 266, 182 F. 2d 46, 64 
| (1950), affirmed, 341 US. 918; Carter v. Forrestal, 85 US. 
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App. D.C. 53, 175 F. 2d 364 (1949), certiorari denied, 338 US. 

832; Levy v. Woods, 8 U.S. App. D.C.. 138, 171. F. 2d 145 

(1948). Thus, in Levy v. Woods, this Coart stated (84 U.S. 
App. D.C. at 139,171 F.2d at 146): . 

“Unless limited by constitution or statute, ‘the power 

_ of appointment to public office carries with it the. right 

of removal.’ It is fully established that if the pre- 

- geribed procedure, if any, is followed and no constitu- 

- tional or statutory right is denied, action of executive 

officers in discharging employees is not subject to re- 

. | vision in the courts. ‘The allegations that the plaintiff 

was innocent of the charges preferred against him * * * 

- and that the investigation which resulted in his re- 

moval was biased, prejudiced, and unfair, are immate- 

rial.’ ‘A court of law has no jurisdiction to inquiry into 

the guilt or innocence of the employee as to the charges 

upon which he was removed.’” [Footnote references 

omitted. | 
YL There was no violation of appellant’s right to rebut evi- 


~ dence offered against him to sustain the charges constitut- 
ing the basis fer his removal 


Appellant. contends that he was denied the opportunity to 
rebut evidenee offered against him (Br. 9-12).. The basis for 
his contention is found im a letter, dated October 16, 1956, _ 
from Mr. Jacoby of the Veterans Administration to Mr. Gal- 
vin, Appeals Examiner-In-Charge, 2nd Civil Service Region, 
transmitting photostatic copies of materials requested during 
the hearing (J.A. 66-68). Item No. 14 listed a letter from 
Dr. Morris J. Tissenbaum, Chief, Psychiatry and Neurology 
Unit, dated October 15, 1956, certifying that material con- 
¢ained in certain of the medical examination reports should 
not be shown to appellant because it might be deleterious to 
appellant’s welfare for him to be made aware of such material 
(J.A. 67). Appellant now argues that “the appellees entered 
evidence of other reasons for dismissal, to wit: Teported men- 
tal ‘condition’ or ‘other condition of such a nature that a 
prudent physician would hesitate to inform a person suffering 
from such a condition as to its exact nature or probable out- 
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come’” (Br. 10). He contends that such evidence was intro- 
duced, not to serve the interests of the appellant, but as sup- 
porting evidence justifying cause for removal (Br. 11); and 
that since it was introducdd for this purpose; he was ézititled to 
thirty days advance written notice of the evidence in order to 
have sufficient time to rebut it effectively (Br. 11, 12). These 
contentions are without merit. 

The reasons for appellant’s removal—intentional disobedi- 
ence of office instructions and continued refusal to perform 
assigned duties—with supporting spetifications were clearly 
set forth in the Notice of Intended Removal (J.A. 43-45) and 
Notice of Removal (J.A. 48-51). The reasons for removal 
were found to be substantiated by the Employee Hearing 
Committee within the Veterans Administration and by the 
Civil Service Commission (J.A. 65, 69-72). Whereas, the 
psychiatric examinations as well as other medical examinations 
would deterimne whether there were mitigating factors which 
would excuse appellant’s disobedience to orders, nowhere in 
any of the proceedings is there any basis for appellant’s conten- 
tion that his “reported mental condition” constituted one of 
the reasons for his removal. Indeed he was not given Notice 
of Removal until four months after the examinations and dur- 
ing that time he had several opportunities to perform the as- 
signed task and warned that if he did not obey orders he would 
be removed (supra, pp. 2-3). Testimony as to his mental con- 
dition was, therefore, not even relevant. 

It is clear from the record of the hearing before the Second 
Civil Service Regional Office that appellant not only failed to 
object to the admission of the reports, but that his counsel in- 
sisted that they be submitted to the Examining Officers and 
assented to the procedure under which they were to be ad- 
mitted. 

At the commencement of the hearing Mr. Galvin, the Ap- 
peals Examiner-In-Charge, made the following announcement 
in the presence of the parties (G. Ex. 2, pp. 9-10): 

“During this off-the-record period Mr. McDonnell 
[Counsel for the Agency], I believe you and Mr. Jacoby 
have had the opportunity of again looking at the Com- 
" mission’s file. I want to make sure there is no misunder- 





12 


standing on the part of both you, Mr. McDonnell 
and Mr. O’Neall [counsel for appellant], that the Com- 
‘mission’s consideration of this appeal is going to be 
‘based upon the evidence of record in the Commuission’s 
file as of now, plus any evidence that is presented dur- 
ing or after this hearing which evidence, or records has 
‘to be furnished on a non-confidential basis for review by 
both sides. There is one exception in the Commission’s 
regulations [5 C.F.R. 22.401(c), supra, p. 7] governing 
these appeals to the effect that if there is any medical 
information which a competent physician considers 
‘might be detrimental to show to an individual and 
‘should not be shown the individual, that evidence or 
‘information can be submitted upon authorization of the 
appellant or his representative in writing to a designated 
medical authority named by appellant.” 


Mr. Galvin then inquired of Mr. O’Neall if there was any 
misunderstanding on his part, to which inquiry Mr. O’Neall 
replied, “It is perfectly clear” (2d., p. 10). 

Immediately thereafter Mr. McDonnell said to Mr. Galvin 


(id., p. 10): 

“JT would like to submit subject to the limitation as 
expressed by you, Mr. Galvin, as to the confidentiality 
of material, an examination conducted by Dr. D’Alois, 

| dated November 4, 1952 and a copy of a report of ex- 
amination conducted by Dr. Tissenbaum, dated Novem- 
ber 5, 1952, both of these doctors being Veterans 
Administration Doctors.” 

Whereupon Mr. Galvin reiterated his prior statement that 
“the regulations provide that medical information which a 
competent doctor thinks should not be shown to the individual 
for a good reason, might be submitted and considered upon 
authorization by appellant or his representative in writing 
so that it could be made available to the appellant’s designated 
physician (id., p. 11). After further discussion with respect 
to the rule Mr. McDonnell withdrew the documents for the 
reason that he did not think they “would have any real ma- 
teriality on the purpose of the inquiry now at hand” (2d. p. 11). 
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Later in the hearing Mr. Galvin, reviewing the record of 
the agency hearing, called attention to the fact that the medical 
report under date of November 7, 1952, referred to in the 
hearing transcript, was not included among: the submissions 
by the Government (id., p .18). Mr. McDonnell then ad- 
vised him that he had the report but was reluctant to submit 
it until he had the opinion of a physician as to whether it came 
within the regulation providing for its submission on a re- 
strictive basis. He advised Mr. Galvin that as soon as possible 
he would present the report to one of the agency physicians for 
such a determination (zbid.). 

Mr. Galvin then said to Mr. O’Neall (G. Ex. 2, p. 18): 
“Assuming that the matter is something that shouldn’t 
be shown to the appellant and the agency wants it to 
be considered and feels that it should be considered, is it 
agreeable Mr. O’Neall on the part of the appellant that 
he will authorize some physician of his choosing to ex- 
amine that material and comment upon it. 

Mr. O’Neall replied: “I can think of no reason why we 

wouldn’t approve that procedure” (G. Ex. 2, p. 19). 

After appellant’s counsel had presented his evidence, he 
noted that the report of November 7 had not been produced 
and urged that it be so the next day along with other requested 
material (G. Ex. 3, p. 74). Mr. McDonnell advised that the 
delay was caused by reason of the fact that a conference of the 
doctors was necessary in addition to the clerical work required 
to prepare the reports for submission (zbid.) Again in hissum- 
mation, Mr. O’Neall twice called attention to the fact that the 
report of November 7, 1952, was one “that we have asked 
for and which is to be submitted later” (G. Ex. 4, pp. 10, 17). 

Following summation of appellant’s counsel, Mr. Galvin 
made the following statements (d., p. 19): 


«* * * T want the record to indicate that prior to this 
discussion this morning, we have obtained from Mr. 
Berloff three copies of the Commission’s authority for 
release of record information signed by Mr. Berloff, en- 
dorsed as recommended by Mr. O’Neall, as his attorney, 
qualifying it to show that the medical data would be 
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submitted by the appropriate agency to whomever the 
Civil Service Commission designates except the Vet- 
erans Administration Doctors. That is correct, Mr. 
O’Neall?” 
Mr. O’Neall replied, “Yes sir” (zbid.). 
Shortly after this colloquy, Mr. Galvin again stated to Mr. 
O’Neall (G. Ex. 4, p. 22): 


“One question to you Mr. O’Neall and that is, it is Mr. 
Berloff’s position and your recommendation that the 
medical information that may be restricted will be made 
available for examination by the Civil Service Com- 
mission or any medical authority designated by the 
Commission other than the Veterans Administra- 
tion. * & #)) 

Mr. O’Neall replied, “Yes sir.” 

Mr. Galvin then called appellant’s attention to the state- 
ment and appellant likewise stated his assent (zbid.) 

Thus, the above-quoted: portions of the transcript of the 
hearing before the Second Civil Service Regional Office estab- 
lish that appellant through his counsel urged the submission 
of the evidence about which he now complains, and, after be- 
ing fully advised of the pertinent regulation, assented to the 
procedure whereby it was to be submitted.* Therefore, he can- 
not now object to its submission or the manner in which it 


was done. 
CONCLUSION 


Wherefore, it is respectfully submitted that the order of the 
District Court be affirmed. 
Ourver GASscH, 
United States Attorney. 
Cart W. BELCHER, 
Doris H. SPANGENBURG, 
Assistant United States Attorneys. 


“Respecting the validity of a similar Civil Service Regulation pertaining 
to the retirement of employees, see Ellmore v. Brucker, 99 U.S. App. D.C. 
1, 3, 236 F. 2d 734, 736 (1956), certiorari denied, 352 U.S. 955; Murphy v. 
Wilson, 99 U.S. App. D.C. 4, 5, 236 F. 2d 787, 738 (1956), certiorari denied, 
352 U.S. 954; Smith v. Dulles, 99 U.S. App. D.C. 6, 9, 236 F. 2d 739, 742 
(1956), certiorari denied, 352 U.S. 955. 
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